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GAI L M DONALD: Good norni ng. Welcome to the Region 111
Regul at ory Fairness Heari ng. I'm Gail MDonald, |I'm the Nati onal
Ombudsman at SBA. SBA has this inmportant national program where
we provide a forum for small business people to exert their
I mportant rights to regulatory fairness. Every year we have ten
hearings around the country, one in each of SBA' s enforcenent
districts and this is the South Atlantic States, there are six
states in our region and this year we're grateful to be here in

Bal ti nor e.

Il want to thank the Regional Adm nistrator, Kerry Kirkland, and
the District Adm nistrator. But | want Kerry to say a few words
because this is a joint effort with SBA, as | say. Al t hough our
program covers concerns that small business people have about all
government agencies, the Congress and the President, when they

established this programin 1996, believed it should be put in SBA

because SBA has the biggest small business constituency and the
nost contact with small business owners around the country. And
so it's inportant, first of all, that we get the word out to small

busi ness people that they have rights to regulatory fairness, that
they need to work in partnership with their government to conply
with regul ati ons that cover their businesses. That's an inportant

message and we all need to be about that.

And then we carry through on the prom se by having the hearings,
the forums and then the other opportunities that small business
people have to register their concerns or their conplinments about

their experiences with Federal agencies in the regul ation process.

As | say, our goal is that we wll have a culture in this
government of a partnership between small business and the agency
t hat regul ates them A partnership to conmply, to bring about a
heal t hi er, cleaner environment and to follow the rules that are

i mportant in our country. But at the same time, not to over-



penalize small businesses who have so many responsibilities and so

many varied calls on their attention and on their resources.

So we're grateful that you all came today. We have a good number
of testifiers, we welcome others to come up and give us your
experiences if you would Ilike to. And as | say, during the year
you can reach us at any time by fax or phone. W have an 800 |line
you can call and get an appraisal form you can download this form
from your conmputer from SBA's website, we're the RegFair button

and you can contact our office, of course, regularly by phone, the
Nati onal Ombudsman is in Washington and you can reach us at any

time with your concerns.

| think the genius of this program is that we have a network.
Today you will be hearing from two agencies that are part of that
net work, where in every agency we have a contact, someone above
the regulatory system So if sonething happens to you that is
unfair or should not have happened, we can take it to that person
and they will help you get a fairer hearing in that agency.
Anything that is going on, time l|ags, internal regulations that
may be pronul gated without notice to you, that kind of thing can
be fixed and we believe these independent people within the
agencies that work with us are very good at doing that. So we
beli eve that people who come to us do get the attention they
deserve and we're very proud of that network in the program And
as | say, today you'll be hearing from two of the agencies that
have extensive prograns and they like to hear coments back from

you on those.

At this time let nme recognize the Regional Adm nistrator, Kerry

Ki rkl and, for a few words.

KERRY KI RKLAND: Thank you, Gail. Good nmor ni ng. On behal f of our
visionary Adm nistrator, Aida Alvarez, | just want to welcome you

to this very, very inportant hearing. | also want to wel cone Gai



McDonal d to our region. | think this is the first time she's been
in our region since she's been appointed as the Nationa

Ombudsman. Joe Sobota, | want to acknowl edge him with the Office
of Advocacy, he and Jerry G over are probably one of the best
friends that small business have, not just in this region, but
clearly throughout the country. On many, many occasions |'ve been
on the forum with Joe's boss, Jerry, and |'ve not seen a nore

tenaci ous fighter on behalf of small businesses in this country.

Al'l an Stephenson is probably one of the best District Directors in
the country right here out of our Baltinore District Office. I
had the distinct pleasure of working with Shawn and Victor in
Pittsburgh, we had a very, very successful RegFair hearing there
not | ong ago. And, clearly, | wanted to acknow edge the District
Ofice staff who are really responsible for doing the grunt work

I n helping to make this RegFair hearing possible.

Clearly, 1 think I would be remss if | didn't thank all the
busi nesses and the organizations for com ng out because this is
what it's all about, listening to you today. Everyone knows the

story of the econony right now, everyone knows that 98 percent of

all the 22 mllion jobs that was created over the | ast seven years
were created by small business and that is so significant. One
mllion new business start-ups a year. ' m suggesting that

because the climte and the environment would suggest that we're
living in what we are considering a boom econony. The | owest
unenpl oyment in 29 years, the lowest mnority unenmploynent ever.
And | think that is to be said. But when we | ook at those Kkinds
of statistics and we try to analyze those statistics, | want to

share with you what they nean to ne.

Il will never forget and |I'm sure there's many people in this room
"1l never forget one of the football teams | played for and the

baseball teanms | played for. The basketball teams | played for and



| can clearly remenmber all the Girl Scout outings and all the
ot her kinds of programs that small business sponsored when | was a
kid and they're still sponsoring today. | can't go anywhere in
this region and not take a |ook at sone type of a comunity
initiative that small business has sponsored. It matters, it
counts, it's beyond just for the sake of business. Yes, everybody
is in business to make a dinme. Everybody is in business to be
successful and to do well, but the real story about the success of
smal | business and one of the nmpbst significant stories regarding
t hat success is taking a |look at what those small businesses are
contributing to those communities and their neighborhoods. It's a
story that should be told a lot nopre vigorously than it's been

told in this country today.

And because of that necessary interaction with comunity, it's
| mportant that agencies, particularly |like the SBA, engage in sonme
kind of initiative to deal with regulations that stifle small
busi ness growth and devel opnment. Because when we stifle your
growth and development, | will submt to you that we're going to
stifle the ability to contribute to comunity and nei ghborhood to

try to increase the quality of life for people in this country.

Clearly what we're attenmpting to do here is to listen to issues as
it relates to taxes, environment, health, safety, and agricultural

| ssues that would create barriers or obstacles to your business

growt h and devel opnent. This is your forum we're here to |isten
to you today. This hearing and the purpose behind this, |I'm sure
will be articulated to you a |lot better than what | could at this

point. Clearly, what they're going to do with this information is
take it back to sort of do a blocking, if you wll, for smal

busi nesses. This will make sure that all the obstacles that stand
in your way are taken down or dealt with so that you can engage in
t he kinds of business that you need to engage in. In order to be

successful and, clearly, the kinds of business that you have give



back to your nei ghborhoods and your conmunities.

l'm going to thank you and |I'm going to welconme you and if you
need anything during your stay here, please don't hesitate to

contact myself or one of the SBA staff people. Thank you.

GAlI L McDONALD: Thank you, Kerry. Every region has small business
owners who are also comunity |eaders who are active in this
program and who advise us. Today, we have two Board menbers from
this Region and they wll conduct the hearing. They wll be
aski ng questions of the witnesses so | want to turn it over to our

Chai rman, Dr. Victor Tucci from Pennsylvania. Vic.

VI CTOR TUCCI : Thank you and | would like to welcome everyone to
the fourth SBREFA hearing that we've had for Region I11I. We' ve
been in Phi | adel phi a; Ri chnond, Vi rginia; Pittsburgh,; and
Bal ti more. It is a pleasure to be here at the home of Art Model’ s
Ravens. ['m from Pittsburgh, Pennsylvania, we're sort of in the
m ddl e of the Baltimre football triangle, we're west of
Baltinore, we're a little bit southeast of Cleveland and we're a

little bit northeast of |ndianapolis.

My company, | am a small business owner, ny conpany's name is
Three Rivers Health & Safety. We're | ocated in Pittsburgh but we
wor k nationally. We help conpanies conply with OSHA and EPA
regul ations and we help conpanies to |ower W rkers Conp costs.

l'm al so, as well as being on this Board and a former White House

del egate to the White House Conference on Small Business, |I'm also
on the Board of National Small Business United, SMC locally in
Pittsburgh and the President's Council of NAM | also serve on

the | ocal emergency planning commttee for Allegheny County and
t hrough that |1 have been involved wth helping to prevent
terrorismin the United States with weapons of mnmass destruction.
One of the things that my conpany is now doing is working wth

hospitals to prepare them to conply with the hospital governing



boards regulations to be prepared for terrorism in case of an

event .

Our other Board menber who is a former Chair is from another town

in Pennsylvania, the other city in Pennsylvania, Phil adel phia.

SHAWN MARCELL: Thank you, Victor, thank you, Gail, thank you,
Kerry. Thank you, everyone for com ng. My nanme is Shawn Marcel |,
I'm one of the Region 11l Fairness Board nembers. ' ve been
i nvolved with the program since it began. |'ve been on the Board
since 1997. I am an entrepreneur, | started a couple of
conpani es. One software conpany, another I|Internet company and |

also teach entrepreneurship at the University of Pennsylvania

Wharton School . I have been involved with the program because |I'm
a friend of small business. Al'l the businesses ultimately start
small and | went through a |Iot of the bumps and grinds that small
busi ness owners go through in nmy own experiences and so | wanted
to be able to be a friend to other small businesses, help other
smal| businesses if | could and inpart sone of nmy experience for
their benefit. So that's why |I'm here. I'm really glad to see
all of you here today and | am |ooking forward to a successful

hearing. Thank you.

VI CTOR TUCCI : First of all, 1'd like you to know that your
coments today will be part of a report that will go to Congress
and even though we are not able to solve everyone's individual
probl ems, what we do try and do is find areas where regulatory
agencies are not being as friendly to small business as they
should be and try to reverse those trends. Al t hough from ny
experience at each of the other neetings in Philadel phia, Richmond
and Pittsburgh, many times small busi ness owners have an
opportunity to neet with high ranking officials from the
government agencies that they are having problenms with and they

are able to resolve the problems. W've had quite a few problens



resol ved out of the hearings.

One of the things that |'ve found through my life is conmunication
Is the key and many times when we're dealing with the |ower |evel,
either regulators or people within business, a |ot of people tend
to be very structured and very inflexible. But as we nove up and
we talk to the supervisors or people with authority, that many
times our problenms can get resolved and this is an opportunity
t hat you have here today even though we can't guarantee that all

problems will be solved, your problens will be heard.

So with that in mnd, | would like to introduce our first small
busi ness person, Ann Howard, from the American Federation of Home
Care Providers out of Silver Spring, Maryl and.

ANN HOWARD: Thank you for the opportunity to be here today on
behal f of nmy members who are all small businesses and other hone
care providers with whom | work who don't happen to be my menbers.
| am the Vice President of the Anerican Federation of Home Care
Provi ders, we represent home health agencies and durable medica

equi pment conpanies and some hospices that participate in the
Medi care and Medi cai d prograns.

Our members deal on a daily basis with the people who run the
Medi care and Medicaid prograns. We call them HCFA, that stands
for t he Heal t h Care Fi nanci ng Adm ni stration. They're
headquartered right up here on Security Boulevard and Baltinmore

They are part of the Departnment of Health and Human Services.

My menbers tell me to a person that they would much rather dea
with the RS than with the HCFA. Every day | get numerous calls
and | would say that 50 percent of those calls have to do with
people who are having very serious problens related to their
dealings with the Medicare program It's inportant to understand

that HCFA oversees the program but the program is actually



adm ni stered by contractors and these contractors are called
fiscal intermediaries and carriers. The fiscal internmediaries
rei mourse providers |ike hospitals and home health agencies, those
are called Part A providers. And then you' ve got the Part B
providers and those would be groups I|ike physicians and durable
medi cal equi pment compani es.

| have never gotten a call that | would call conplaining about the
behavior of the IRS vis-a-vis any of nmy nmenmbers. | have never
gotten a conpl ai nt about OSHA. But | get conplaints day after day
after day about the handling of the Medicare program | know t hat
there are a nunber of really wonderful people at HCFA that are
trying to make the program work right. W have the pleasure of
working with them But there are some basic flaws, some things
that are mssing in the system that allow the contractors

basically to be unaccount abl e.

The contractors, for whatever reasons, are able to operate without
any consequences when their behavior has the effect of putting
provi ders out of business on no grounds whatsoever and we see this
happen over and over and there actually is a provider | just net

today who is here who is going to talk about how this happened to

her .
Two years ago | testified at the Regional Fairness hearing in
Ri chmond. | actually renmenber you from there, and | believe there

wer e about seven or eight home health providers who testified that
day. We were there mainly to talk about the problens generated by
the Balanced Budget Act of 1997. Specifically, wth the new
rei mbursement system that was put into place. It was called the
I nterim Payment System One of the big problems with the Interim
Payment System was that the rates were applied retroactively and,
Iin some cases, nine to twelve nonths retroactively. It was

desi gned by HCFA to be as punitive as possible and we believe to
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drive as many small businesses honme health providers out of
busi ness as possible. And they had options or other ways they
could have designed it, but they designed it in a particular way
to have the maxinmum inpact on destabilizing small businesses.
Nobody has been a nore valiant supporter of home care in this
battle than Jerry G over who wrote terrific letters to HCFA and to
Congress about what was happening to us.

The other big issue we had was surety bonds. Surety bonds were
designed in such a way, they also came out of the Bal anced Budget
Act of 1997 that probably no mpre than 5 percent of ny menbers
were able to get surety bonds. My nmenmbers are primarily women-
owned businesses, inmm grant-owned businesses, and mnority-owned
smal | busi nesses. 95 percent could not get bonds. But thanks to
t he good work of the SBA and Senator Kit Bond, in particular, HCFA
was forced to withdraw their surety bond regulations and, thanks
to that, there are many people still in business who would
ot herwi se be out. We're not off the hook on surety bonds yet
t hough because HCFA is going to issue a new rule, probably by the
end of the year, and we have some concerns about that. But that's

not what |I'm here to tal k about today.

We said two years ago that the Interim Payment System was going to

have a devastating inmpact on the hone health benefit and we were

right. The home health benefit has been cut by 45 percent as a
result of the Balanced Budget Act of 1997. I was at a neeting at
OMB about two weeks ago. I nmentioned that to one of the OM

hi gher-ups and | said are you aware of the inpact that home health
has been cut by 45 percent. He said no, we didn't know that, we
just thought we reduced the rate of growth of home care. They
said they were cutting $16.7 billion over a five-year period from
the home health benefit. Now, HCFA's own statistics indicate that
they cut $79 billion. So they have destabilized the honme health

i ndustry, they have almpst cut it in half, and that half, that
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|l oss, is to the beneficiaries, the sickest beneficiaries cannot

get services at this point in many cases.

Approximately 3,000 honme health agencies were forced out of
business as a result of the Interim Paynment System and rel ated
provi sions of the Bal anced Budget Act. But | dare say the 7,500
or 8,000 who were not put out of business by the BBA are at risk
every day in every way of being put out of business by the
unaccount abl e contractors of t he Heal t h Care Fi nanci ng

Adm ni strati on.

| just want to go over with you, five cases, and these aren't
l ong, just to illustrate the problem that small business providers

are having with the Health Care Financing Adm nistration's

contractors. |'m going to tal k about a provider in Pennsylvania
This provider is an excellent, highest quality provider. The
fiscal intermediaries make denials in error to these home health

agencies and all the ones | know.

They calculate the denial rate for the providers, the provider
appeals and gets all of her denials overturned, but t he
intermediaries will not correct the denial rate.

In a September 3, 1999 letter fromthe intermediary, which to this
Pennsyl vania provider and the intermediary is Wellmark, the
intermediary says this. This is a quote. "It has never been our
practice to take the reverse denials out of the calculation of
denial rates.” Well, you m ght say, so what? Well, here is the
difference it makes. It keeps this provider on something called
focus medical review which is harassment every day in every way
t hrough paperwork. It can cause a provider to |ose sonething
called periodic interim payment if it goes beyond a certain denia
threshold. Wthout periodic interim payment, which is a regular
check every two weeks, they may not be able to stay in business.

It singles the provider out as a so-called problem provider. | f
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the provider is a problem provider, then they get socked with al
ki nds of audits, not just from the contractors of HCFA, from the

| nspector General, it could lead to the FBI com ng in.

This provider has proof that she was right all along because she
has al most 100 percent favorable decisions from an Adm nistrative
Law Judge and these ALJ's are part of the Department of Health and
Human Services, they are independent of the Health Care Financing
Adm ni stration, and we want to keep them that way. But it doesn't
matter that this provider gets all her denials overturned. The

intermediary is telling her to correct her problem Correct your

problem they say. Complete a corrective action plan, this is a
guot e: "We will continue to review these types of <clainms to
ensure your corrective action plan is working. If you fail to

decrease your nunber of denials for these services, your facility

may be referred to our anti-fraud unit." Very bad. "This action
could result in possible civil action or additional monies due to
t he Medi care  program " Thi s provi der gets al | of her

di sal | owances overturned.

Here is another provider, a menber of mne in Ohio. It's a
medi cal equi pment company and an oxygen therapy conpany. This is
a case where the provider is being penalized for the m stakes of
the carrier. The carrier denied $94, 000 upon reviewi ng 100 cl ains
in an on-site review. They projected this 100 clainms to the
uni verse of the paynents made to this home care medi cal equi pment
and oxygen therapy provider and told the agency that they owed
$322,572 back to the Medicare program They sent a letter to this
provi der dated March 28th. They told the provider in this letter
that she had wuntil April 12th to request installment payments
based on hardship to her agency and that she had until April 26th
to pay back the whole $322, 000. If it's going to be a hardship,
she had until April 12th to get that letter in. She received this
letter on April 14th, two days after the deadline. She was told
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by the contractor, so sorry, it's too late, nothing we can do
about it. Well, the provider said what on earth is going on, why
didn't | get the letter? And the carrier said well, we use an
outside firm to handle our mail. And we want all the money back

and they stopped paynent to this honme health agency, 150
empl oyees, several hundred patients, stopped all paynment to her on
May 6t h. Well, of course, she's trying everything she can to get
her noney owed to her paid back again. This is just five pages, a
time line of who she called at the carrier and who she called to

try and get the noney | oose. Five pages, it covers just one week

This is the runaround she got from her contractor, it's called
Adm ni star, they're headquartered in |Indianapolis. We have no
i nformation for you, we can't help you, call somebody else, no,
you can't speak to nmy supervisor, nmy nane is Craig, but | won't

give you ny | ast name.

The key phone number that she finally got that she was supposed to
talk to, either rang wi thout answering, had a busy signal all day
or finally, a nmessage saying we're at |unch. She never got
t hrough to them They told her on May 12th that they did not get
her financial hardship letter though they had acknow edged in
writing on April 28th that they had indeed received it. She, in
desperation, went to the Louisville office, she's |located in Ohio,
because she was told these are the people who handle financial
har dshi p cases. Got to Louisville, they told her we don't handle
this here, go to Indianapolis. So she went to Indianapolis and
they agreed to neet with her and they told her there was nothing
t hey could do. They told her to get in line and wait for her

appeal

So there she is. So what did she get all of her denials, $322,000
worth of denials on? WelIl, for the npbst part, it canme down to two
types of situations. The first type is what | call wong box

deni al s. The claim against this provider was that the physician
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did not date sonething called the certificate of medical necessity
and these have to be conmpleted by the physician in order to
provi de durable medical equipnment services to a patient. The
physician has to sign it and the physician has to date it. So
they said in two cases that together added up to about $18, 000 by
the time they were projected to the wuniverse, that Dr. John
G | bert had not put a date on the CMS and, therefore, they were
denying the clainms. The provider doesn't get paid! Well, here is
his name and here is the date, October 13, 1995. The problem is
he didn't put it in this little box here so it's a wong box
deni al . The sanme doctor put the date here, didn't put it in the

little box. Wong box denial.

Well, the other problem is what | call wong form denials. Thi s
agency has between $100,000 and $150,000 worth of denials when
projected to the universe on the basis of the physician did not
fill out a two-sided certificate of nedical necessity form On
one side he puts all the information about the patient, on the
other side there's just some directions telling him how to do it.
The provider made a switch from the one-sided form to the two-
sided form back in 1997 when the carrier told him to do that.

Now, the carrier is saying, well, gee, we think that we have
required a two-sided form since 1988 when, in fact, on the CM
form down at the bottom the OVMB date is May 1997. And, besides,
even if this agency filled out the wong form a one-sided rather

than a two-sided form or the physician did, why is the honme
health agency left holding the bag? So that's another case the
agency is in great danger of going out of business, they're trying
to work with the carrier, they're trying to work wth their

Congressional offices.

Here's a case of a wonderful hone health agency that | know very
well, had four small businesses in Tennessee. By the way, ny

menmbers are in this area and they're all across the country. She
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was driven out of business by HCFA. They harassed her to death,

eventually they stopped her reinbursenent. The main issue was
deni al s. In the period 1994 to 1998, when she went out of
busi ness, her agencies, she had four, got 6,692 denials of

services to home health patients, nursing services, aide services.

She appealed everyone of them 6,389 of these denials have
al ready been reversed by ALJ's. 220 are still in the appeals
process. Some of those cases date back to 1996, by the way. 83

deni al s had been upheld, however, there is something called waiver
of liability, when it comes down to the end, out of the 6,995
denials, only seven or eight will not be paid to this agency. And
in many cases what you have were the same patients getting denial,
t he agency appeals on behalf of the patient to get it overturned,
and the same patient, the same types of services gets denied over
and over and over and over again. | have seen the documents from
this agency, it is an absolute abuse. Now, it's this provider who
has been called abusive by the HCFA. They called her and they
said she was abusing the appeals process when, in fact, if this
agency had not stood up for these beneficiaries, they would have
|l ost all of their home health services. So it wasn't a hone
heal th agency who was abusive, it was the home health agency and

t he beneficiaries who were being abused by their own governnment.

l'm just going to do two nmore very quickly. One of my nmenbers, a
wonderful home health agency in California was an inmm grant-owned,
femal e-owned home health agency. HCFA contracts with the State
Heal th Departments to do surveys to make sure that the home health
agencies meet all the Medicare and Medicaid conditions for
participation. According to HCFA's own regulations they are
required to establish rapport, discuss your observations, maintain
conmmuni cati on, mai nt ai n open di al ogue, give t he provi der
opportunity to present additional information, have the honme

heal th agency help you find something or interpret information for
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you, and give them reasonable time to provide additional
docunent ati on. What this provider got was hostile treatnment, no
communi cation, no consideration of her docunmentation. The State
surveyors were denying docunentation was there when, in fact, it

was right in front of their nose. They told her she didn't nmeet
the conditions of participation when, | believe clearly, she did.
They sat her down, and said you can appeal but when you're out of
busi ness and you have no additional income, it's very difficult to
hire |lawyers and the consultants you need to bring an appeal and

so she's gone.

l'm going to use one other and then I'll turn it over to Phyllis
Fredl and. This is the American Health Care Services, they're
| ocated in Florida, honme health agency. They had a case based on

this so-called statistically valid random sanmpling that HCFA has
Its intermediaries do. They were asked to pay back $1,248,747 as
part of the HCFA audit based on 100 clainms, 100 clains projected
to their universe. But an Admi nistrative Law Judge said the
foll ow ng: The provider owed nothing. The I nspector General
wor ki ng with HCFA used faulty sanpling methodology to come to this
$1, 200, 000 overpaynment assessnent. They 1ost docunentation

meaning the Inspector General, |ost documentation and couldn't
show how they arrived at this figure. Everything that the O G did
in the process was a violation of the provider's due process
rights and the ALJ said the |Inspector General's behavior was
arbitrary, capricious and egregious. And that's vyour typical
post - payment sanpling treatment of a provider and that's the kind
of treatment that providers get on a daily basis, they have no
rights is what it comes down to. They have no rights that the
intermediaries and carriers are bound to respect. Until sone
change is made in the law, we believe there is a need for health
care providers to have a health care providers Bill of Rights that

ensures their due process rights, entitles them to information
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ahead of time so that policies are not applied retroactively. I
took this one right out of the Taxpayer Bill of Rights, gives them
the right to sue when they are maliciously and egregiously harned

by the conduct of any of HCFA's contractors.

We also need health care providers to be able to participate in
the evaluation of HCFA's contractors. We Dbelieve that that's
absolutely essential, we think that HCFA probably does not know
the full scope of what is going on. And, finally, we believe that
the contractors need to be given incentive to get it right in the
first place. The way you can do that, it would take a change of
| aw probably, is to penalize them when they make egregi ous errors.
Penalize them by making them pay conpensation and |awyer's fees
and consulting fees to providers who are wunjustifiably harnmed.
And make them pay not out of Medicare funds but make them pay out

of their own private profits.

GAI L McDONALD: Ms. Howard, will you take questions?
ANN HOWARD: Absol utely.

GAI L McDONALD: Good.

AUDI ENCE MEMBER: I just came in and there's a white van in the

parking |l ot and the lights are on.

VI CTOR TUCCI : Thank vyou. HCFA has been, as you said, we got to
meet in Richnond and this has been a constant in the four
heari ngs. I's HCFA represented here today? | do notice that we do
have sonme other agencies represented here and, as | said,
communi cation with these people is essential. Woul d anyone

representing any of the government agencies other than SBA like to

stand up and say what agency you're with.

AUDI ENCE MEMBER: OSHA. AUDI ENCE MEMBER: I'"'m a Regi onal
Adm ni strator with the OSHA in Philadel phia Regional Office. e
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cover Baltinore.

AUDI ENCE MEMBER: I'm Dave Mller, I'"'mwith OSHA in the Baltinore
ar ea.

VI CTOR TUCCI : I would like to thank all of you for com ng and
giving small business entrepreneurs an opportunity to meet wth
you afterwards to resolve any issues that they have. Your

presence at these hearings is very inportant and 1'd like to thank

you. Art, you've been here for all of them

Wth that, | would like to introduce Phyllis Fredl and. | see that
Phyllis is with Health Personnel, Inc. and Phyllis is from MKees
Rocks, Pennsylvania or, as we call it in the Burg, from the Rocks.

PHYLLI S FREDLAND: First of all, let me say that |I'm one of the
providers that Ann represents, Ann Howard, the |ady who spoke
bef ore. And she has already said some things about nmy agency but
l'd like to go on and explain some nore. Health Personnel is a
small, woman-owned home health agency providing care to the
greater Pittsburgh area for the |last 15 years. W've stayed small
on purpose. The agency has always believed we service the nore

complex than average Medicare patient with quality care and
recently through the OASIS which is a program on assessnent that
HCFA publ i shed and through their way of using, what | would say, a
nati onal grading of the patients. What it is is a system that

tells you how conpl ex your patient is.

An average patient has a 1.0 average. Our average is anywhere
between 1.25 and 1.9 average conplexity on their scale, it's not
our scale, it's their scale. That scale was called an HHRG and |
know you all don't have it, it's just a scale for grading these
patients. On our |atest internal evaluations, 6 percent of our

patients were stable with our intervention, 93 percent of our

patients inmproved with our intervention and .7 percent declined
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with our intervention. We're very proud of that because what that

means is we've gotten people better.

In the past we've won over 98 percent of our clainms through the
ALJ process, our denied visits. The ALJ's are the Admi nistrative

Law Judges. They do not have to be lawyers but they do have to

know the |law and they are Social Security enployees. They go by
the regulations in the HW11, this is a book that HCFA publishes
to regulate us. They make these decisions based on those
regul ations although the internediary says they don't. The

intermediary is an insurance conpany contracted by HCFA to process
cl ai ms. Some of them are Blue Cross agencies. So far we have
dealt with three Blue Cross agencies as internmediaries, switching
because one Blue Cross agency decides they no |onger want to
adm ni ster to the program No matter who they are or what they

are, they all seemto be the sane.

According to the law all providers are supposed to neet the
standards set up by the HM11 and that's that manual that
regul ates us and all intermediaries are to use the regulations to
eval uate whether the visits are appropriate. However, they don't.
They tell you outright they go by the guidelines. Gui del i nes are
a book that they publish for their own people, they won't even
give it to us. That's pretty bad.

We've had ALJ's, Admnistrative Law Judges, tell us that they
don't feel the intermediaries use the regulations to nmake denials
and deny arbitrarily. We have no profit in honme health at the

present time so our ways of fighting HCFA are limted to what we

can do as an agency. In 1990, there was a way that we could hire
| awyers to fight but, now, there is no way. We're barely making
ends neet literally. So we can't hire a |awyer and spend over

$50, 000 of taxpayer noney to fight them and win. For nore than

seven years, they did not deny nmy cases arbitrarily. Now, they
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are again.

This is outrageous, it's your taxpayer noney. Since the
intermediaries left the system over the years, we've had multiple
i ntermedi ari es. And we're dealing with our third one as | just
stated before and as my accounting husband who is the CFO of
Health Personnel says. He's dealt with the IRS many tinmes. He'd
much rather deal with the IRS under the old system before the
| egi sl ation than deal w th HCFA. That's how difficult it is to
deal with HCFA.

In 1998, +the intermediary accused us in witing of possible

I nappropriate use of the Medicare benefit and |'ve enclosed that
letter in the folder | gave you all. They were unable to find any
| nappropriate use of the Medicare benefit. As it actually turned

out, and we have no recourse, they can come in and do this any

time. We had a disgruntled enmployee who we had fired for
i nsubordi nati on and she accused us with no proof. And, now, |I'm
told they're continuing to | ook at the agency. I was told this by

a regional office, once you are |ooked at by them they continue

forever. In other words, they violate your rights every day of
t he year.

I can document out of control intermediaries. | have found
definite irregularities at the internmediary |evel. Ri ght now,

|'ve been able to document that review and medical review is
reviewing claim for appropriateness and reconsideration, which
| ooks at claims that the provider asked to be reviewed because
they were denied, and there are supposed to be two separate
departments, that are not separate, as required by Ilaw and
regul ati on. The first time, and |'ve put it in there, there is a
|l etter where a woman who is second in command in the Review
Departnment, signed off as second in command in the reconsideration

depart ment. That was two years ago and | called them on it. In
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May, they sent out a newsline bulletin from the internmediary and
that newsline bulletin published as head of Review a |ady nanmed
Jane Teal and she was head of Reconsideration. To me, that says
they aren't separate. And you know what? Both times we were told
that it was a m stake. The first time we were told that it was an
old letter, that the woman in there had been, and | can name names

if you want, had been in Reconsideration before, now she was in

Revi ew. OCkay, one tinme | can accept. The next tinme they told me
it was a publishing error. That's a bunch of phooey as far as |I'm
concer ned! I cannot get a fair shake if Reconsideration and
Revi ew are not separate. | absolutely cannot.

OQur agency was told recently by a reliable source at the HFCA
regional office that we have to deal with that the intermediary is
paid for reviewing clainms whether they are denied or ©paid.

However, we were also led to believe by the same source that if a

denial is reversed at the ALJ level, they get another fee for
reviewi ng. That's doubl e-dipping and, as far as |'m concerned, it
should be illegal. If this is true, the incentive for the

intermediary is to deny and this could be one reason why there are

SO many i nappropriate denials.

This could also explain why the reversal rate of ny agency at the
ALJ is so high and would also mean that the intermediary was again
bei ng deceptive when they told us that the ALJ uses different
regul ati ons than those they use. | believe that it nmeans that we
have this incentive to deny, to not provide care for people and
these are elderly people mainly who need the care, who have no

recourse.

I, like Ann, believe there should be a nonetary penalty for the
i ntermedi ary when they inappropriately deny and | believe that
money should come from non-Medi care funds and should not just be a

rei mour sement but should be an overpaynent. [I'mtired of this.
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| also suggest that the reviewers have to be trained, have a

training program outside of the internmediary. And that if they
can't pass, they don't review |'ve had reviews, and | put both
cases in there, very recently, where |'ve been placed on focused

medi cal review which means ny records are being reviewed very
closely for two very inappropriate denials. Both those denials
were so bad that they got called by the ALJ and by the doctor.
One of them was a case that the HM 11, a regul ation book, used as
an exanpl e. How did they deny an exanmple that's used in the HWM

11! The other one was so obvious that the woman had bl eeding
problems, it was wunbelievable. Well docunented, et cetera.
Nei t her patient was my patient although | do see patients. I

woul d say that you have nurses who do not know how to read a
chart. That's why | say they need a training program

| also think they need to have know edge, nursing know edge. I
was told when they canme in to do an audit where | was accused of
i nappropriate use of the Medicare benefit, that the reviewers who
came had not home health experience, but had eight vyears of

nursing experience together. No home health experience!

| believe that reviewers need to be able to connect signs and
symptonms with the appropriate disease process. It's also
interesting to note that no matter how much ny cases go to the
ALJ, never once has one been appealed by the internediary even
t hough there is a process, a mechanism for them to appeal it.
Never once has there been a justification by the intermediary in

the chart for the denial because they can't justify it.

In the past there have been ALJ's who are |awyers who said the
deni al coverage for skilled observation in a retrospective manner
is an error in |aw. That ALJ also noted that in the HM 11, it
states, "The determ nation of whether services are reasonable and

necessary should be made in consideration that a physician has
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determ ned that the services ordered are reasonable and necessary.
The services nust, therefore, be viewed from a perspective of the
condition of the patient when the services were ordered and what
was at the time reasonably expected to be appropriate treatnent
for that illness or injury throughout the certification period."
They aren't doing that, not at all. When a denial rate is
greater than 10 percent, supposedly an agency is to put on focused
medi cal review. |'ve been put on it for less than 10 percent.
That, as far as |I'm concerned, is illegal. Unfortunately, | can’t
get HCFA's regional office to take nme off focused nedical review
even when the denials are inappropriate, even when the rate is
|l ess than 10 percent. They won't take ne off. To do chart

reviews for five ADR s is approximately eight hours worth of work

so it's one whole day at work. But | don't have that whole day
because I've got ny staff to a bare m nimum So what ends up
happening? | take it home with ne to do eight hours worth of work

at honme and if you think that's fun, you've got another thing

com ng.

The intermediaries are all insurance conmpanies and all they care
about, it seems like, is their bottom line and their investors,
not obeying the |law and being responsible for their actions. We

are told that each intermediary has a contract office of HCFA on
site. This is who is responsible for seeing that the law is
properly adm nistered and that HCFA knows what 1is being done.
However, it appears that the regional office and HCFA are not
aware of what goes on at the intermediary. | was recently told

that by a regional office person.

Therefore, a question arises to whom at the contract office do
t hey answer to. |'ve attached the supporting information to this,
to my statenment, any of you who are interested, you may take the
bul | etin. |*"ve given you my statement in greater detail in the
panmphlets that |'ve put together over here, the folders | put
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t oget her over here. If you have any questions, please feel free
to contact nme at nmy office, the nunber is 412-331-1042. Thi s
situation is outrageous and | wll tell you, if | didn't care
about nmy patients, | would have gotten out of this business a |ong
time ago and I will tell you that there are people who have gotten
out just because they can't stand to deal w th HCFA.

| have docunented every single thing |I've said here. |'ve given
you the documentation, | don't know what else to do.

GAI L McDONALD: Thank you.

VI CTOR TUCCI : Thank you. Our next entrepreneur is also going to
be talking about HCFA and that is Marie Noplock from Sparc,
I nc./ Maryl and Therapy Net wor k.

As you're using Governnentese, | know that sometimes in your own
busi ness you're used to Governmentese terms. If we could try to

translate that into English ease, it would be hel pful.

MARI E NOPLOCK: | will try to remenber that and | do thank you for
the opportunity to at |east hear sonme of the issues that we, as
medi cal providers in the health care community, have had. It's
been a very frustrating life in this community. Especially in the

past couple of years as the Balanced Budget Act has gone into
effect, we've just had such dramatic change which does not only
i npact us, as providers, but will also impact all of you and is
I mpacting all of you. W all have elderly parents, we all wll be
elderly some day, if we do not care about this issue, who is going
to care? | can tell you that the health care community is doing
their best but many of us are worn out, worn down, and sonme of us,

i ke myself, are out of business.

What | want to do is just tell you a Ilittle bit about ny

background and where | came from and what happened. Basically I'm
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a speech and | anguage pathol ogi st. |'ve been a speech therapist
for the past 30 years, | |love the profession. I was doing a |ot

of work for ten years as a private practitioner in Hartford

County, Maryland, which is northeast of Baltinore County. It was
a rural comunity at the time and | got involved with nursing
homes. | was doing some work in the hospitals and some work in

the local nursing home community.

About ten years ago a lot of the nursing honmes were asking
providers to be able to bill as contractors to the Medicare
program And so ny facility said could you please do this, we
can't do it, we're not able to function this way. Basical ly, |1
went about trying to see what was involved with applying to
Medi care to be a provider and they told me speech pathol ogists
cannot be providers to the Medicare prograns. About the
regul ations we can allow occupational therapists and physical
therapists to do it, but speech pathologists weren't allowed. So
if I wanted to do this, | basically had to establish an agency and
devel op both the other services, develop the volume in order to be
cost reinbursed and have enough volume to support the cost. So |
ended up getting involved with physical and occupational therapy.
| started the agency ten years ago, we ended up just evolving into
the |argest area agency in our community because it was very
difficult to get therapists. So we ended up doing work in most of
the nursing homes in that agency and in Cecil County which is a
little further north.

After, | guess, about six or seven years, | becanme involved with
the National Association of Rehab Agencies, a very conplicated
program Il mean | just really thank Ann Howard and Phyllis
Fredl and for their wonderful discussion on what is involved. I
mean they're talking from the home care perspective, | can speak
from the nursing home perspective and providing these critical

services.
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We also developed an outpatient <clinic which did a ||ot of
geriatric rehabilitation for people with strokes that needed to go
to an outpatient site as opposed to the nursing honme. W did sone
acute services, we established very strong prograns in these
facilities to be able to take patients who were being forced out
of hospitals very early, we had to intensively rehabilitate them
and then get them on to hones. So we were at a point where we
were doing almst the entire continuum provided some home care
under Part B These were people who didn't need nursing services
and then we would see them in our outpatient clinic. So we had a
conti nuum of care. This is not a |arge agency, | can't boast of
t he huge nunbers, but it was a very inportant agency for this

smal|l comunity.

What happened was | started hearing at my National Association
meetings about many of ny coll eagues being audited and | kept
sayi ng what was going on. They were telling me about these

unbel i evable tactics of your auditors from your intermediaries
t hat were goi ng on. | kept saying well, you know, is some of this
true and what should | be prepared for? WelIl, sure enough, | got

a letter back in early '95 saying that we were going to audit your

Medi care cost report for 1994 services. So we were notified, we
tried to gear up. | have to tell you | have had the strongest
support in terms of my consultants that | could find. | had a

nati onal - based accounting firm that specialized in health care
t hat prepared ny cost reports. I was not worried, | had the best.
We used to go and these guys would present these audit prograns to

our National Association neetings.

| also had | egal consultants who were the best. My attorney was
out of Atlanta, was nationally known, knows the regul ations. I
had him check all of my stuff. I"m a speech pathol ogist. Yes,
''m a business owner, |I'm an entrepreneur at heart, | love it, but

| can tell you I'm smart enough to know when you're in a highly



27

regul ated program li ke this Medicare program you better have good
consultants because you cannot know and you cannot deal with al

the nitpicking kinds of things that were invol ved.

Well, | can tell you even with these consultants, HCFA and their

Intermedi aries don't really care what you do or what you say

because, as Ann and Phyllis have testified, you're wrong
regardl ess of whether you're right or wrong. And it was the npst
unbel i evabl e experience any small business person can be put
t hr ough. And | can tell you, I|'ve carried this around for a
couple of years, |I'm active in the business association, but [|'m
just glad to be able to tell my story at this point because at
this point I'"'min the appeal process, there is no appeal in HCFA
They will come in, they will make their judgments and, basically,
you have to wait for six years to do the appeal process. You're
out of business, you cannot appeal. They conme in, no matter what

you have done, you are out of business.

Just think about yourself being in a small business, | had five
little people in my office who, God bless them are wonderful
they're very organized, we Kkeep excellent records. | had an
accountant that was local who did ny tax work. | had an in-house
bookkeeper. | had a specialized Medicare accountant. We had tons
of docunmentation to give these guys. As they canme in, we gave
t hem everyt hi ng. The nmore we gave them the more they asked for.
They came back four times and made al nost 100 adjustnents for this
little provider. What really upsets nme is to think that the
amount of nmoney that they spent putting one little guy out of
busi ness and the taxpayer's noney, nmy business, my people's jobs,
the community services. Who is making these people accountable
for this kind of work? It's just incredible, | couldn't believe
it!

Some of the things that happened included them comng into the
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office, we challenged them on a lot, the more that we chall enged

them on, the nore they came back and nore aggressive and harsh

they were. Third and fourth field visit. I mean think about
living with a team all of you who pay taxes. A team of IRS
agents for two years. How woul d that feel |ike, having them come
into your home and tearing apart all of your records. You're

trying to run a business and you are sitting there day after day
dealing with these people. I mean would this be something you'd

like to live through? | mean the stress is incredible.

We had an exit conference which was scheduled on May 28th which is
when they all come together and they all sit down and decide, you
know, what was right and wrong. We chall enged them we presented
position papers. I had my accountants and nmy attorneys do these
very |engthy papers which cost a |ot of noney to support the
positions that we took. It didn't matter. We asked them if we
could please conme in and have a court reporter because we were
worried about some of the things they were going to do in the exit
conference. They said we couldn't have a court reporter. | went
to my Congressman and my Senator. | said, you know, ny attorney
said she is just absolutely justified in at |east documenting this
information at a conference. We finally got it. We had to go
t hrough HCFA who finally got to the intermediary and said you have
to allow this thing to be docunented. So | had this nuch paper
just docunmenting what happened and some of the things they pulled
at that conference were unbelievable too.

At the very end, they pulled another adjustnment of $165, 000 out of
the woodwork with this survey that was not statistically valid.

But they wanted to make sure that even if they ever turned the

other hundred little nitpicking things that they would kill me on
this one. And basically what it would have done, we ended up
going to the National Associ ati on. If they had nmade this

adjustnment to us, the thing that could be applied, it would have
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knocked out of half of the rehab providers in the country just by
doing this statistical sanmple and providing this kind of a survey.
Now, that's pretty incredible! When you think about the kind of
| eeway that these people have. As a private citizen, you know, |
could not believe that this was my country and that this was

happeni ng.

So, basically, they said, well, these are the adjustments, you'll
have to go to appeal. l'"'m still waiting, it's been three years, |
haven't gotten to appeal yet. Where am | going to find money to
do this because, like | said, I'm out of business, |'m not doing
geriatric services, | have another conmpany, |I'm doing work with
poor children now in the conmmunity. I'm billing the State which
Is a lot better than the Feds, | can tell you. And | feel very
badly because |ike Ann and Phyllis said, we love this work, it's
| mportant worKk. | had quality staff, | had people who aren't in
that profession anynore that have trained for years and have
Master's degrees. This is not what health care should be about in
this country. This kind of stuff has got to stop. Smal | busi ness
does not deserve to be treated like this, we've got to do
something to <change what's going on. And | can validate
everything that these |adies said. | went through nurses comng in

and doing reviews and telling my speech therapists and PT's that
this wasn't medically necessary. We'd go through the process of
getting the denials overturned. You're waiting a year to get your
noney! | mean you realize what this does to cash flow | nean
everybody knows what cash flow does to a small business. We had
to wait to fill 80 percent to the Federal governnent, then you go

to the State for the other 20 percent or to a private insurer.

Well, you get denied and you're waiting almst a year for this
stuff to happen. I nmean it was incredible, the anmount of tinme and
effort, all of this is costly to you as taxpayers, it's costly to

the Medicare program I would like to have had a dollar
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calculation in ternms of the cost that it took in those two years,
t he anount of paper and docunentation and professional time, to do
t hese audits to take nme out of business. Why? This is happening
to so many providers from around the country. They changed the
| aws on there and now they want the nursing homes to provide these
services. You're not getting the kind of rehab you used to get all
in the name of health care reform and bal anci ng the budget. Wel |,

we bal ance the budget on the backs of very poor, frail elderly. W

bal ance the budget on the poor small business conmmunity. So
anything you can do, | didn't cone prepared with a |ot of
information so I'm just glad I'm here and | thank you for your
time.

VI CTOR TUCCI : Thank you.

GAI L McDONALD: Thank you.

VICTOR TUCCI: M. Bachu, is your testinony related to HCFA?
MR. BACHU: No.

VI CTOR TUCCI : Are there any questions on HCFA that we want to
address now since we have everybody who is going to be testifying

on HCFA, if there is any questions for those people now?

GAI L McDONALD: One thing | wanted to say was the |argest nunber
of conplaints we've gotten as a program have been on this issue.
So, you know, we not only are going to do public hearings but we
are now going to do some issue Roundtables on this and plan to do
one in July in New Jersey to get to the current status and bring
all the people together, including HCFA. So we'll let you al

know about that, we hope you'll come and participate in it. Then
we plan to do one on the west coast in California where they've
had significant problems as well. And we want to do this

Roundt able jointly with advocaci es who have been active in this as
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well. So we are working on this.The Adm nistrator of SBA has been
i nvol ved as well and, you know, just as we saw some inprovements
in the bonding requirements, |I think we can get some others. But
this whole culture is, as you say, just an amazing travesty, |'ve
seen nothing like it.

And on a personal note, my father had home health care when this
was occurring and | know the daily disruption it brings into your
home when these rules are changed in the mddle of the game and so
forth. To us, it was just horrifying. And we spent our tine,
talking to our Senator who we were fortunate enough to know.
Trying to get help and trying to kind of sort out because we

couldn't decide who was at fault. I mean we knew our provider and
knew she was not at fault. But we just couldn't believe what was
happeni ng. So | saw it from your client's perspective as well.
So we will continue to work with you on this issue. But there may
be questions, it's such a conplex area. Shawn, did you have
anyt hi ng?

SHAWN MARCELL: Just quickly. First, Phyllis and Marie, thank you
for your stories. It's good to hear that. Ann, | wanted to ask
you, you seemto be on the forefront of this. Can't the providers
go to Federal court?

ANN HOWARD: You mean |like to sue an intermediary?
SHAWN MARCELL: Yes, for an injunction or sonething.

ANN HOWARD: Well, they tried but, for the nost part, | think
I ntermedi aries have solid immunity. One of nmy nmembers actually
has a |awsuit going against one of the intermediaries right now
and they brought it in the State court on State charges and it got
bumped from the State court over to the Federal court. But what
they've done, which is a little nmore interesting, is that they

sued the fiscal intermediary but they have also named three fiscal
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different intermediary enployees specifically and | think maybe
t hat m ght hel p. But |I'm not aware of any effective |lawsuit that

has ever been brought against any contractor for HCFA.

SHAWN MARCELL: Well, the issue of going out of business, you
know, that's an irreparable harm and that's actionable and it
seenms |ike Federal court would be the place for people unless the

| aw prohibits it.

ANN HOWARD: | believe that the |aw does prohibit it and if you
| ook at it, we devel oped a health care provider Bill of Rights and

| didn't bring a copy of it but I wll get it.
GAI L McDONALD: You can fax it to ne.

ANN HOWARD: What we did was use the nodel of the I RS Taxpayer

Bill of Rights and the Taxpayer Bill of Rights, | guess, there's
been two versions of it, one builds on the other. It says that
t he taxpayer can sue agents of the IRS for up to $1 mllion in

damages. We believe that we need a change in the law for health

care providers to be able to do that, too, to be successful in
court. And we believe that we need those rights and it should not
cost the government anything. It just would arm and provide us

with rights and they could protect thenmselves with these rights
and they could see the private intermediaries when they act
egregiously, rights including right to know edge in advance, in
writing of what the rules are. The right to know why they're
being investigated wunder one of these, say, operating trust
I nvestigations, and the right to review their selection for an
i nvestigation, the right to due process before they're shut down
like Marie was wunder a sanpling, a take-back from the audit
process or on conditions of a purchase patient survey unless

they're endangering the life of patients.

SHAWN MARCELL: One other question, just the |last question.
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AUDI ENCE MEMBER: Can you comment on the issue of do we have the

right to sue the intermediary?
ANN HOWARD: No, absolutely not. l'"ve tried it.
VI CTOR TUCCI: How much did that cost you when you tried to?

ANN HOWARD: Greater than $50,000 and | was told finally that |
could not do it.

SHAWN MARCELL: One ot her question. What's happeni ng now, | nean
what is HCFA doing now, what have your conversations with them

been?

ANN HOWARD: HCFA has people who want to make the program work.
But the law is not on the side of providers and beneficiaries, by

t he way. These people were standing up for their beneficiaries
when they brought all of these appeals. The law is stacked
totally on the side of HCFA and HCFA' s contractors. These
providers basically have next to no rights that the intermediary
is bound to honor. We're working with HCFA and there are sone
good people and they want the program to work well but we believe
that there has to be certain changes, you know, including a
provider Bill of Rights, they have got to allow us to participate
in the evaluation of their contractors. The |law needs to allow
providers, like these two, to seek damages, nonetary damages from

the internmediary if they're wrong.

And the other thing, HCFA could do this, but if they don't, the
law could do it, they should develop and mandate an alternate
speed resol ution process. They have this for nursing honmes and we
asked HCFA to do it for our health agency and they just put us
off, they said no, we're not going to do it, it's different for

nursi ng homes.

VI CTOR TUCCI : Thank vyou. Has anyone arrived from HCFA who would
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like to respond? Are there any internmediaries here who would I|ike
to respond. Joe Sobota, our regional advocate, do you want to
update us on anything that's happening with advocacy on HCFA

because | know t hat HCFA has been on the plate now for four years.

JOE SOBOTA: Vic, | don't have enough data. As | nmentioned
before, we've been deeply involved in this issue and Jerry Gl over
is the Chief Counsel for Advocacy nost recently with some of the
pl ayers. Again, as a matter of fact, | was recently with himin
Pennsyl vania when we net with the Pennsylvania Association and
tal ked about the issue there again. Somebody nmentioned, | can't
remenmber who, that the home health care industry is a poster child

for regulatory abuse! We have had our share of actions and
I nterventions as best we could to help out. Certainly the surety
bond issue is still open, | think we've had sone effect there.

I nci dentally, some other regulatory grounds which we dealt with in
t he Departnment of the Interior and we went to Federal court in one
of them But | don't have anything new to report, | don't have
any real news to report at this time but we're certainly aware of
the problem Indeed, the whole industry is affected and it's
threatened and it's on the radar screen. I don't have to tell you
how difficult it is to work with HCFA on some of these questions
and we're trying hard. But it is on the radar screen and we'll do

what we can.

VICTOR TUCCI: MWth that, we will continue to work with you. Thi s

has been an ongoi ng struggl e. M. Bachu from Quasars, Inc.

MR. BACHU: Good nor ni ng. ['"msorry I"'mlate, | m ssed the panel
the introduction and everything. This is my first time attending
this kind of session. I went to the brochure right here and it

says there are ten Regional Regulatory Boards and each Board has
five members who are small business owners thenselves. I  would

like to be a nmenber of one of these Boards. I don't know how to
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do it, I'll be in touch with you.
GAI L McDONALD: Great.

MR. BACHU: My name is Krishna Bachu, it's a tongue twi ster for

nost of vyou. Our conpany is Quasars, Inc. Quasars stands for
Quality Strategies. So | founded this conpany in 1995, Wy
customers, my only two customers all these years, are the Federa

Avi ation Adm nistration and NASA. |'ve been getting contracts and
| applied for nmy 8-A status with SBA and | got it. It's two years
since | got my 8-A certification, | don't have a single 8-A
contract. | see there's a representative from the Departnment of

Transportation is the only agent here who maybe has sonme
relationship to FAA but | don't see anybody from NASA. Thank you.

| had only fifteen m nutes preparation to cone to this meeting. I

don't have any idea of what to present to you. The testinony al

t hose people have presented, how could | come with a beautiful
testi mony here. But next nmeeting, yes, | wll be comng nore
prepared. | have a few things to present to you.

If you'll look at your e-mail, you know, nost of the e-mails you
receive from standard conpanies, this is one. | don't want to

name the conpany. They say the fact remains that the 8-A contract
is a not favorable because of the inadequate financial management
of the DCAA, defective pricing and this kind of thing. But | tel

you it's all bunk, it's not true. l'"m sorry, | don't know how
many 8- A conpanies are here. I'm only going to talk about 8-A
conpani es. Woman- owned business, small busi ness, I am only

concerned with my concerns here, addressing 8-A conpani es.

The reasons they are not honoring 8-A conpany contracts is because
we're an established conpany, we know all these things. It's
because the changes in regul ations. 8-A program is not the sane

as it wused to Dbe. First thing, why | am not getting an 8-A
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contract? It’s because the experienced 8-A conpanies are form ng
barriers to ny entry. The Lockheed 8- A conmpanies, five years back
or seven years back, have a program that's been very strong.
They' ve got contract agents for the |ast seven or eight years,
they're very big. Now, they don't want any small 8-A conmpanies to
come in so they form an entry barrier. The program agency, says
t hey have past performance, they have been supporting us for the
| ast seven years. We want them back. We don't want a new
conmpany, we can't take a risk. And we say it's not fair. Send

t hese back. It was brand new. Now it's past performnce.

You see, these people are | ow maintenance. Our staff is getting
reduced year by year. Now, there are nore contractors so this
contractor who has a ten-year history is very good, we want to
give it back. You go and conpl ai n. He is saying the same thing.
And how are they managing all these things? The Legal Departnment
| ooks the other way. | give you one exanple. Let's say it is a
smal | test. All it needs is some word processing using Mcrosoft
Wor d. W will write it in such a way, we want M crosoft Modem
skills. FX-18, FX-22, ri ght? Spectrum Technol ogies and
t el ecommuni cati on. What relationship is there between word
processing and Spectrum Technol ogy? That's how each and every
proposal is comng, the Legal Departnent is not |ooking at them

| conplain and conplain and conplain. NIH is not here.

This is happening everywhere, |I'm just giving a few exanples. They
ask in a solicitation for Lotus 1-2-3 for some input/output
econom ¢ anal ysis nodel. We said we could do that. | went and
talked to them Oh, are you sure, is it still not Lotus 1-2-3,

Version 17 No problem The program manager gave the manual to
give the nmodel, | thought we could do the whole thing in ten days.
Then | wrote nmy proposal. My branch office is on Third Street,
['m right in the building. Who am | going to conplain to? They

say there is a proposal due, you do it and they already awarded
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some other contractors. Because they think this particular

conpany, nobody el se could do this work.

So I'm just giving two exanples. There are so many with the
F.A.A., I'll be com ng back with all those exanpl es.

VI CTOR TUCCI : Thank vyou. Our next speaker is Kimberly Ann
Shriver.

Kl MBERLY SHRI VER: Good nor ni ng. I|'m also kind of new at this.
Let me tell you about what | do. | own a bridge painting
contractor in the Baltimre City area. W do a lot of |ead
abatement on structural steel. | also do |arge commercial jobs in
t he Baltimore/ Washi ngton area. |'ve been in business three years.
|'ve been in the business fourteen years, | used to run another

conmpany, Union Contractor in Baltinore.

First of all, let me tell you how difficult it is now to be a
bridge painter in any state. You are obligated to beconme part of
the QP-1 or QP-2 program which is a quality control program for

any of these states because of the environmental issues and that
cost is about $20, 000. It's $5,000 to the State and the rest is
with consultants and attorneys. So getting into the bridge

busi ness is a very conmplicated and hard thing to do if you haven't
been in the business for ten years or 20 years. So that was ny

first hurdle that | overcane.

The second one is the certification process for the State of
Maryl and, the MBE program It is probably the toughest programin
the country to get certified in the State of Maryl and. They
really do scrutinize you and they investigate you and they make
sure that, especially a woman in heavy highway work, is not a
front for the white male.

And after | got over that obstacle and was largely investigated
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for about six mnths, | now serve on the ME Board for Ruth
Hendricks for the State of Maryl and.

Now, my third problemis the Federal Labor Board. As | said, |'ve
been in business for three years. For the last two years | have
been harassed by the |ocal painting union I|ike you would not

believe. The first harassment came when 15 nmen piled in a bus and

came to my office without nyself being there, but ny secretary, a

woman there alone and harassed her. She said we were not
accepting applications and they said if you let wus fill out an
application, we wll |eave your property. She was there alone.
She let them fill out an application. I was out of town, she
could not reach ne. They left. Well, I, and I'm sure anyone in

this room is not going to hire anyone who cones in harassing any

enmpl oyee. | did not hire any one of these 15 people.

Meanti me, the Federal Labor Board sends nme a notice of a charge

that | discrimnated because | would not hire any of these union
empl oyees. |'m going to say this frankly, like a dummy, | called
t he Federal Labor Board and said | have nothing to hide, you conme

in, you |look at ny paperwork, you investigate me, you do whatever
you want. | cannot afford to hire an attorney, you come in and
let's sit down and tal k about this.

A local investigator cane in, | opened my conmpany wi de open, | |et
him interview enployees, | let himtalk to the secretary, | Ilet
him do whatever he wanted. Little did | know, he had already
pi cked his side. He was for the unions. We went through that for

about a year, mass picketing, 52 men with a 16-foot |ong sign. M

office is on Fourth Avenue and Federal Hill, it's a residential
ar ea. 52 men surrounding two women inside of a building. UPS
couldn't come, UPS couldn't |eave. Enpl oyees couldn't cone,

enpl oyees couldn't | eave.

| called again the Federal Labor Board and said | have 52 men in
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front of this building with a 16-foot long sign with, | guess, a

photo of nmyself drawn on the banner with an arm around the

person's neck. He said take a photo. | took a photo, many photos
t hat day. I filed a charge, a conplaint of mass picketing.
Not hi ng happened. Again, we're charged with something else. I

mean this has been going on for two years of nmy three-year old

busi ness. | thought when | went in business that | lived in a
free country, | had the right to choose whether or not | wanted to
be non-union as well as to be union. | personally, and ny

enpl oyees, who were union before, chose that they did not want to
be uni on enpl oyees anynore. They did not want to be in the union.
When nmy mentor went out of business and retired and | went into
busi ness a year before he left, nmpst of those men came with me and
dropped their union books. This was a choice on their behalf

this wasn't just mne, it was theirs.

Well, | hired a new attorney because the first attorney | had
basically went golfing with the Federal Labor Board. They were
buddi es. Not hi ng got done, absolutely nothing got done. $10, 000
down the tube. I hired a new attorney who is probably the best
around, he's resolved this issue in a nonth basically. He said
can't go to settle, pay two of these enployees back wages, they're
willing to let you send notification to the rest of these men if
they want to come work for you at whatever salary you're willing
to offer them He said it's going to cost you more to go to court
than to settle. And at the time, being a struggling conmpany and
still trying to prove nyself to the State of Maryland that we were
capable of doing bridge work. As a woman-owned bridge conpany,

there is no husband, there is no dad that gave nme the business. I

started out as a secretary in this business, |I'm an estimator by
trade.
Well, | did that. Six months later, |I'm being sued once again.

Thi s tinme t he Feder al Labor Boar d is char gi ng e for
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di scrimnating again, they're still picketing. We had three guys
that showed up on a comercial job in Washington, Civil Menoria
Hospi tal . We were hired at the time, it doesn't matter if you're
uni on or non-union. It doesn't matter, we were hired. | went up

to ny foreman and said we're here, big union shirts on, we're
uni on proud. He said can | come to work and my foreman put himto

wor K. | went down that day, introduced nyself as the owner of TMN
Painting, told them what we were willing to pay them everything
was fine. | left the jobsite. The next day all three of those
empl oyees were running caulk all over the wall, which was already

pai nted, going around and harassing every other trade on why they
weren't union. The unions were picketing me again, 15 men outside
of this jobsite. They were going down the road on the bridge and
pi cketing nme, they were back at nmy office picketing nme and then |

had three uni on enpl oyees working for ne.

So | went to the ringleader and | said, look, | don't care what
you preach about before you get here or when you go to lunch or

what ever, but please, when you're working, the other enployees do

not want to be harassed. It was becom ng so difficult for my own
men that they were ready to quit. And he said you're not going to
tell me what | can say and what | can't say. So the words went
back and forth and | said, please just go back to work. | left.

A week later, | went out, as | always do to check on the guys to

see if they need anything, to talk to the project managers of the

jobs. This guy, before |I even walked in the room said we need to
talk, 1 want nore noney. | said do you spray? No. Do you
st eanbl ast? No. | said well, how can | pay you nore than what ny
foreman makes? Well, we need to talk and your people stink and
['m going to run you out of business and that's what |I'm here to
do. | asked himthree times to go back to worKk. Three tinmes he's
screamng at me, there were witnesses all around. I took his

pai nt brush out of his hand, put it in the bucket and | said you're
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fired. It wasn't even eight hours l|later the Federal Labor Board
had a charge in my fax machine, not even eight hours later. And
on the charge it said | threatened and | harassed. | am 5'2",
he's six-foot tall. Trust me when | tell you |I couldn't threaten
himif | wanted to. Every other man on that job | told to stay
out of it. I let him scream and scream and scream until |
couldn't take it anynmore and | fired him and | fired him as |

woul d fire anyone who talked to me in that manner.

My problemis there is no protection. I am one of only two women
mnority certified bridge painters in the country. There are only
two of us. They are running nme out of business and ny Federa

government isn't doing a damm thing about it, not anything about

It. I've talked to politicians, they said well, next time you go
to vote, vote Republican. That's not good enough, that's not good
enough! Because | don't care who is in that office, | can have
the same rights as that person out there with that sign. What

really upset nme is that the gentlemen that were working for nme,
the three gentlenmen that were working for me, would |eave at
l unchtime and go out and carry a sign that said | was unfair. I
was unfair! How in the world can you get a paycheck on a Friday
and go out there and say this person is unfair.

Now, when the one gentleman was fired, the other two were working
there, the one m ssed three days. | fired him He called me up,
he said | had problenms, my daughter is sick, blah, blah, blah, can

| conme back to work? | said you know what, yes, you can, you can
come back to work. He worked for about a week. As | was wal king
down the hall on the site, | heard all this hollering and ny
foreman came up to me and he says | can't work with him He's not

working to production, the other guys are conplaining, he's
messing things up, he needs to |eave. I went over to him and |
said you really need to go, we cannot take it anynore. If you're

not willing to work, you have to |eave the site. And he said |
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was unfair, he cussed me out, my 13-year old daughter was with me
t hat day because she works for ne sonetinmes. It was horrible.
Three days later he calls me and says Kim | am so sorry, they
used me, they put nme in there, they used nme, now they don't have
work for me. |I'm sorry | ever did that, can | conme back to work
for you? Would you bring him back, would you do it? well, |
brought hi m back. | brought him back because the Federal Labor
Board consistently said to me that |I'm wunfair. When the
i nvestigator came to my office, the first thing he said was what
does TNM Painting stand for, Tom and M ke? | said no, it stands
for my two daughters, Telly and Maki n. What does that have to do
with anything? And it goes back to how can a female run a bridge
pai nti ng business. He also said that the reason why the union was
comng after nme was because ny former enployer was a union
conmpany, he was on the Board with the unions and everything else
and they assumed that it was his conpany and | was a front. After
t hat was investigated, believe me, if the MBE Board for the State

of Maryl and investigate you, you're investigated.

So | have now other issues as far as |1've called all the other
| arger painting contractors, |I'mlike the baby on the bl ock. ' m
the new kid even though I've been doing this for a very long tine,

the company is new, |I'm 33 years old. | grew up inner city
pi gt own, the youngest of seven kids. | didn't start at money with
this conmpany, everything that | own is in this conpany and they
know t hat. | called the larger painting contractors, never have
t hey been harassed |ike this, never have they been harassed |ike
this. And | believe it's because they know that |1'm not over that
hump and they know that | don't have the neans to fight them and

what is appalling is that the Federal Labor Board, when do they
sit down? The same investigator that investigated me the first
time is now investigating. When does he say, wait a mnute, this

is harassnment, this isn't right? When does he say that? It's ny
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government too. They're not acting |ike nmy government, but it is
my governnment too and |'m concerned now that | have a | ot of other
m nority contractors, whether it be in bridges, comerci al

i ndustrial, calling me from different states and saying what do
you do about this, what can | do about this? I haven't done
anyt hing about it. Il will this tinme fight if | have to sell
everything | have, this time | wll fight. But there has to be
somet hing done, | want to know who's watching the Federal Labor

Boar d. Who wat ches t hent?

VI CTOR TUCCI : I think we have sonmebody here from the Federal
Labor Board?

GAlI L McDONALD: I think you're talking about the National Labor
Boar d?

KI MBERLY SHRI VER: Yes.

VI CTOR TUCCI : | was hoping that we had sonebody here who m ght be
able to help this entrepreneur. Do we have anyone here who

oversees this?
GAlI L M:DONALD: We have a contact from the Board.

Kl MBERLY SHRI VER: I would appreciate it because | spend nost of
my time fighting this but, regardless of what they've done, | have
104 bridges this year to paint in Maryl and. " m working 70 hours
a week but the stress level, now | know why people go in the Post

Office and bl ow everybody up! Thank you very much.

VI CTOR TUCCI: Our final presenter is Robert Green.

ROBERT GREEN: Good norni ng. | should be ashamed of nyself, ny
probl ems are nowhere near what those are. ' m not ashamed of
nmyself but | perhaps should be. | don't know, if you're not

aroused and outraged, then | suggest you check your pulse because
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you m ght be dead. ' m Bob Green and let me preface ny remarks by
the followi ng disclainmer. These remarks that |1'm about to make on
my own, so | don't blame anybody else for them |'m proud to tell
you that | am an el ected nenmber of the Maryland Del egation to the
White House Conference of 1995. | say elected because there are
different ways you can get on that thing. You can be elected or
you can be appoi nted. | was elected, | was elected by ny peers in
an electoral process that was Statewide and |'m quite proud of
t hat . It also says | don't have any political juice. I wish |
did.

| have three quick points 1'd like to make. The first point |
would Ilike to make is a sinple request. While | think that

President Clinton through an executive order or sonme other
mechani sm should direct the 50-State delegations to the Wite
House Conference on Small Business to the task of helping
America's cities with economc devel opment and job creation, |
know they do indirectly and directly by just operating a business.
But | believe that this delegation is a unique body of experience

and knowl edge that exists in no other place and ought to be put to

work at those Kkinds of issues. And | say that especially within
the cities designated as enmpowernment zone cities. I would
certainly love to lead such a contingent of people and
entrepreneurs here in Baltinore. Per haps even especially in the

effort to bring the 2012 O ynpics to the Baltinore/D.C. area, that
could be sonething that Baltimre and D.C. del egates could team up
on that and assure anmple small business representation in that

process.

My second point has to do with a sinmple recomendati on having to
do with the evolution of affirmative action. Not necessarily the
amendi ng of it but the evolution of it. About 15 years ago, |, as
an individual led a group of investors raising $50,000 of equity

capital. I'm a famly principal in a conpany called Network
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Recruiters, Inc.. I'mthe Chairman and the CEO of that corporation
and we now own four personnel service franchises in the Baltinore

ar ea.

OQur conmpany, Network Recruiters, is conprised of wonen, African-
Anmerican, Whites, and the physically handi capped and chall enged

We are truly what | call diversity-owned. To reiterate, | believe
we should evolve affirmative action, set aside progranms and

policies to encourage a diversity of ownership of a small business

enterprise through our individual acts of free <choice and
association as is so characteristic of our denocratic and
pluralistic society. The aims of affirmative action and related

progranms have been taken to their logical and their intended
conclusion and that 1is that women, African-Americans and the
physically chall enged, can achieve a mainstream and equity

busi ness position.

Poi nt number three. As | mentioned, | was at the conference in
1995. | still have my button but | didn't think to put it on. I
could be exploiting that button too, proudly, | mght add. Havi ng
been there, we whittled down about 450 recommendati ons down to 60
recomendati ons. The recomendation that |'m tal king about is No.
130, it has to deal with House HR-1717. This is under the Min
Street category. The rights of franchisees, dealers and product

distributors remains to be a critical issue and deserves i medi ate
attention at the very highest |evels of our governnent. Now, |
haven't kept up with this, this thing could have been enacted for
all 1 know, but I don't think it has. It has to do at this time,
in my opinion, franchisees and other folks | just nentioned are a

little nore than sharecroppers and i ndentured servants.

I further bel i eve t hat many franchi se agreenments are
unconstitutional. While we were at this 1995 conference,

President Clinton and Vice President Gore visited us two tines.
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That's got to be higher than usual on a five-day period to have
bot h people cone and talk to us twice. One of the things that the

Presi dent and the Vice President talked about was the need to

protect and defend the small business of the franchisee from the
big business of the franchisor. Il would ask that we please
revisit this issue. I'"m grateful to you folks for com ng out here

and giving us this chance to talk and to air our views and to

share our thoughts and I thank you for your time and attention.
GAI L McDONALD: Thank you.

VI CTOR TUCCI : Actually, this process cane out of the White House
Conference on Small Business. It was one of the issues that we
brought forward and thanks to the Office of Advocacy and Jerry
Gl over, it got brought forward and it passed unanimously in the
Senate and can you inmagi ne anything passing unaninmously in either

one of the houses anymore! But this passed unani nously.

Joe, would you like to address an update on that?

JOSEPH SOBOTA: Maybe we'll just get together here afterwards.
What ['Il do is I'lIl make sure that the appropriate person who
knows about franchising issues and so on will get together. I'd
like to talk to you anyhow because | |ove your idea about the

White House Conference delegates from Maryland and the District
both getting together on perhaps new projects and |[|'ve been
wor king over the last two years with D.C. delegates on other
I ssues. So | think I could help you get that going. So let's
talk a little bit when we get down here.

I mght say since we kind of segued into this that one of the
responsibilities, as you know, of course, Gail, of the Office of
Advocacy is to try to inmplement and follow through on the
recomendati ons of the White House Conference and with five years

behind us now, we'd |ike to point out that 86 percent of the
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recommendati ons that you folks put together have had action on
them of some kind or another. Unfortunately, some of the ones
that didn't have action on them still need work and we're still
wor ki ng on them But we did have a lot of luck with that agenda

and of the three conferences, it was the best.

GAl L McDONALD: Absol utely. This is a good forum for bringing
them We thank you for com ng.

VI CTOR TUCCI: Thank you for bringing that to us. I's there anyone
else who would like to provide testinony or any trade
associ ati ons? You will be limted to two m nutes. Yes, sir.

Pl ease conme on down. As Monty Hall would say, come on down!

GAlI L McDONALD: We do a transcript of these neetings and then
when the court reporter gets it back to us, we put it on the web
SO you can access the hearing and when | visit often with pals and
Senate nmenbers, they tell me that their staff [|ooks at the
heari ngs because they want basically, you know, the uncensored

version of what went on. So we do do this with all these
heari ngs.
GENTRY BARNES: My name is Gentry Barnes and |I'm one of the

principals of a small software and engi neering services firm nanmed
Sol uti ons Devel opment Corporation. W are a relatively new
entity, we were founded in 1997 and we were elected into the SBA
program in 1999, in September of |ast year. So far, we don't have

any SBA contracts, but first, I'Il do a couple of rebuttals.

| think this SBA program is a good program although we don't have
any work through this program the 8-A program yet. Il think it's
nore an illustration about our marketing ability than a limtation
of the program and how it works.

The fact that they have three-year terns, nine-year terms of
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eligibility and also size limts, help to preclude the issue that
was brought up earlier where the sane conmpanies will term after
term continue to win the same contracts. So at least that's ny

belief and my hope for the program

The second issue is more related to affirmative action. l'm a
relatively young person and | wasn't there during a lot of the
earlier struggles but | still see a |lot of struggles ahead of us.

I don't think the program needs to be adjusted or nodified. M
experiences through college, t hrough business and whatever

al though there are nore doors that are open, there's still a |ot
of hindrances to getting through those doors, as a matter of fact.

Because of my personal desires and the lifestyle that | |ead and
the environnent | tend to live in, |I'm actually excluded from a
| ot of opportunities because |I'm not there to socialize with the

people who make the decisions to allow those people to cone
t hrough and to benefit from those situations.

So while we have made a |lot of progress and | am definitely a
beneficiary of some of the progress that was made by ny el ders and
my seniors, | still think we have a long way to go. So | would not

recommend anyone try to change that program just of yet.

The real issue | wanted to talk about today was, one, we're an
engi neering services firm and we've had a really strong and
talented core group of individuals that work with us. And we've
been invited to participate in several bid opportunities as an
opportunity for our <clients to meet their certified bills for
t hose contracts. We've been able to denonstrate and provide
personnel who obviously nmet their criteria of being included in
that work and to prime one of those contracts. But after that
takes place, no one ever |ooks at whether or not those clients
stick to those goals or not. Or whether they try to go in and

provi de opportunities for the smaller conpanies to actually
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succeed in these endeavors.

I talked to several busi ness advocates at different bases
t hroughout the area. Primarily we service DOD and other Federa

agenci es and because of staffing reductions or whatever the case
may be, there hasn't been anyone who has | ooked at the success and
hel d conmpani es accountable for their performance on these issues.
It's a big part of the actual proposal process. So you've got to
demonstrate in your proposal and your staffing plan that, yes,
i ndeed, we're going to try to do this, but once it actually gets
awar ded, business ethics take over. It's like no one cares if |
take all the work for nyself, then I'm going to take all the work
for nyself. So what they can do the job but no one cares whether
we award these opportunities or not. So there is a rea

di sconnect there. | think it's good to have incentives and it's
good to have goals but if no one cares about whether those goals
are achieved after the work is actually awarded, no one is going

to follow through
VI CTOR TUCCI: Thank you for your comments.

PAUL W LLI AMS: Thank you, good morning to everybody. My name is

Paul W I Ilians. | was one of the Washington, D.C. delegates to the
White House '95 Del egation and consider nyself still a del egate

The issue that | brought from the Washington area is |Issue 121 of
the 60 that was presented. Number 121, which relates to

i nternati onal trade.

I'm currently in charge of training and counseling at Howard
University's Small Business Devel opnent Center. VWhat | want to
get in the record today is ny interests and the interests of many
who | talk to relative to the type of support and training that
must be presented to get the small business community involved in
I nternational trade. The |aw was just passed for the African

opportunity, the Growth and Opportunity Act was just passed. What
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I'm pushing to is to try to get a fast track global or national

effort underway to advise the small businesses and aid them in
getting into the international trade. There will be no reversal
in international trade, it will only get bigger. There are areas

that have not been touched or mentioned as we talk about
i nternational trade, such as tourism an industry that has never
had a downt urn. It's like water in a balloon, if something goes
one place that causes it to dimnish, it wll rise in another

pl ace. And there are other areas.

But primarily we need to find a way to get the nessage and the
assistance to the small busi nesses. How to get into the
international trade arena? | will just tell you one of mne that
| pushed that should not happen. We don't need to go on trade
m ssions, it's just not valuable unless you're touring because if
you' ve got the business, how would you manage it when you have no
i dea how to operate outside of your own arena anyway. These are
types of things that probably are not too popular to say but they
must be said and we have to give exanples of how to remedy. You
don't take candy away from a baby, you give the baby sonething
el se and they drop the candy. So we have to bring some ideas of
how to get into that arena.

|*"'m just getting my voice here on the record. We will all get to
say again on the next round and we're going to be comng wth
i deas and attitudes about this international trade. Thank you

very much for this opportunity.

VI CTOR TUCCI : We would appreciate if both of you would submt
coments in witing and also if you would participate next year at

t he hearings in Washi ngton, D.C.

I's there anyone else who would |ike their two m nutes of fame and

glory before we go on to our next speaker?
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W t hout any further ado then, we have a report by Blane Workie,
Regul atory Attorney, General Counsel for the U. S. Departnent of
Transportation.

BLANE WORKI E: Good nor ni ng. Thank you for the opportunity to be
here today. My name is Blane Workie and I'm a regul atory attorney
in the Gener al Counsel ' s O fice of t he Depart ment of
Transportation. The Department has long taken its responsibility
to small entities seriously and it's been very informative being
here today and hearing from all of you. We engage in extensive
outreach efforts when issuing rule-mkings, including changes in

i nterpretations or enforcenent policies as well as regul ations.

Today | will be addressing the ten reconmendations contained in
the National Ombudsman's 2000 Report to Congress and, if tine
all ows, possibly the three major enforcement and conpliance issues
t hat have arisen from the small business feedback received by the
Of fice of the National Ombudsman.

Why don't we get started. | guess the first reconmmendation of the
Nat i onal Ombudsman suggests t hat agenci es t est new or
significantly modified enforcement and conpliance policies that
may affect small businesses from cooperative pilot projects. Thi s
is the sort of thing that the Departnent has taken to heart and
has done. One example of a cooperative pilot project is RASPA
which is Research and Special Prograns Admnistration's Pil ot
Project | nplenents. It's hazardous materials transportation
safety ticketing program Basically what this means is that this
ticketing program applies to violations that do not have a direct
or a substantial effect on safety. Under this program RASPA,
again, the Research and Special Programs Adm nistration would
reduce by 50 percent the penalty anount that's currently in the
gui deline through this pilot program After a two-year pilot,

RASPA made this successful program per manent.
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There are other prograns, the Coast Guard, for exanple, also has a
ticketing pi | ot program dealing with pol | ution ticketing.
Basically, this program reduces penalties for first and second-

time m nor violations of environmental issues.

| could go on but just to proceed to the other recomendations,
the second recommendation of the Onbudsman suggests that agencies
provi de conpliance guidance to small businesses and also that we
don't dictate the means by which small busi nesses achieve

compl i ance.

The Department of Transportation provides a |arge anount of
gui dance to small entities. W do this through websites,
panphl ets, 800 nunbers, briefings, public meetings. We've had a

training semnar dealing with small entities. Last year, |
beli eve, there was as well as guidebooks. The gui dance does not
dictate conpliance. Gui dance by its term itself is supposed to
explain rules or statutes or provide helpful information. It is

not bi nding information.

The Department has also done various other things. One of the
items that the Departnent has made an effort to do is instead of
having regulations that are designed specific, the Departnment
t hrough all of its agencies has been trying to make its
regul ations nmore performance standards. In essence, providing

flexibility to small entities and other entities, for that matter.

One exanple, for example, is the F.A A They evaluate their
regul ati ons wunder developnent to determ ne whether a performance
standard is appropriate every time and then if it is appropriate,
then a performance standard is used in place of a design standard.
F.R. A. does the same thing as well.

The Recommendation #3 from the Onmbudsman suggests that agencies

give small busi nesses notice of violations and reasonable
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opportunities to conme into conpliance without being penalized. I
heard from various entities today who kind of either mentioned
that issue specifically or eluded to it and I want to make a point
of saying that typically the Departnent provides small entities
with a reasonable time frame in which to make inmprovements without
the threat of a civil penalty.

The enmphasis of the Department of Transportation is conpliance
with regulations, not on collecting «civil penal ties. Our
enf or cement per sonnel i nspectors wor k cl osely with smal |
busi nesses to educate them on how to conmply and to ensure safe
practices. For instance, everything 1is an acronym of the
government, FMCSA, which stands for Federal Motor Carriers Safety
Adm nistration, and the States conduct about 10,000 conpliance
revi ews each year. These conpliance reviews are conducted on the
hi ghest risk motor carriers. Violations that are subject to civil
penalties are typically discovered doing these types of conpliance
revi ews. But nearly t wo-thirds of t hese are resol ved

adm nistratively without penalties being assessed.

Each year the Federal Motor Carriers Safety Adm nistration as well
as other agencies within the Departnment expend a significant
amount of its resources on education and outreach efforts to

promote voluntary conpliance.

Ot her agencies also enphasize conpliance with regulations. For
exampl e, MARAD, which is the Maritime Adm nistration, issues fines
or penalties only under its Section 9 which is the Vestal Foreign
Transfer Program and then only under the nost extreme
circunstances and only after negotiation and all other means to
resolve the issues have been exhausted. RASPA whi ch, again, is
t he Research and Special Prograns Adm nistration, uses |letters of
war ni ng wi thout penalties in both of its regulatory prograns. For

exanple, the Pipeline Safety Program utilizes a risk management
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program that relies on voluntary conpliance by the industry and

de- enphasi zes penalties.

However, | do want to make a point of saying that if an operator
whet her small or large, willfully violates the safety regul ations
or will not cooperate, then the Office of Pipeline Safety, as wl
ot her agencies within the Departnment, wll use their enforcenment

authority to ensure that corrective action is taken to protect the

publi c.

['Il mention one more before | go on to the next recommendation
The FAA has recently expanded its voluntary disclosure program
Under this program where a violation was not intentional and not
serious and the violator takes corrective action, the Federal
Avi ation Adm nistration will only take adm nistrative enforcenent
action. They will issue either a warning notice or a letter of

correction instead of a nmoney civil penalty.

I could go on but we'll go ahead and go on to the fourth
recomrendati on. The fourth recomendation suggests that when
Federal agencies delegate enforcement authority to the States,

they should ensure the mnimm Federal standards are foll owed,

I ncl udi ng SBREFA. The Departnment generally does not delegate
enforcement authority to the States. However, on occasion certain
agenci es do initiate enf or cement action based on St ate
I nspections. For instance, the Federal Motor Carriers Safety

Adm ni stration initiates enforcenment action based on investigation
performed by State officials. For that reason, the Federal Motor
Carriers Safety Admnistration requires any State or |oca

enforcement official to pass a two-week Federal conpliance course
as well as a number of days of on-the-job training with an
experienced investigator before conducting conpliance reviews. I
know that has been addressed today about sonme of the concerns of

small entities are the people who come to review them m ght not
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have the necessary training. At the Department of Transportation
we try to ensure that the people who are doing conpliance reviews

do have the appropriate training and are experienced.

The fifth recommendati on suggests that agencies make full use of
Feder al |l aw that prohibits giving false information to the
government or using the government as a tool to unjustly retaliate
agai nst enpl oyers. | know it wasn't mentioned today, but there is
some concern about disgruntled enployees and possibly providing
false information to the government. But the Departnment has not
really been aware of that being a problem although | should note
that there are some departnmental forms that do specifically warn
peopl e, voluntary information about Federal |aws concerning false
statements.

For exanple, the Federal Motor Carriers Safety Adm nistration,
actually as well as other agencies, on their forms, including the
drug and testing alcohol, drug and al cohol testing forms put that
sort of notice to the person providing information that there are
Federal |aws against false statements as well as the penalties

under Federal law for not giving truthful information.

| need to point out though although the Departnment does not want
to receive false information from enployees and will take action
agai nst individuals providing false information, we don't want to
di scourage enployees from providing information, whether that's
current enployees of any entity or former enployees. One reason
for this is that enployees have a |ot of know edge about the
busi ness, a lot mre than anyone else. And it has been the
Department's practice not to assume that any conplaints are true
just because a conplaint is made, but to independently investigate
each conplaint to determ ne whether there is non-conpliance. The
Departnment prefers to investigate conplaints rather than take

action to discourage enployees from com ng forward and providing
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information to the Department.

The sixth recommendati on from the Onbudsman suggests that agencies
carefully evaluate in partnership with effective industries the

devel opment and use of voluntary standards before considering or

I mpl ementing new mandatory regul ations. The Depart nment has
adopted voluntary standards in |ieu of developing its own
regul ati ons where appropriate. For exanple, the United States

Coast Guard has done this with respect to determning vessel
t onnage. The Federal Motor Carriers has also worked for the | ast
few years wth its Canadian counterparts on developing an
i nternational standard for |oad securement that has involved the

affected industry.

The Departnment also wuses industry standards not sinmply for
i ndustry to voluntarily conply with it, but there are tines
I ndustry standards are used as a basis for regulations. For
exampl e, the Research and Special Prograns Adm nistration uses
i ndustry consensus standards in both of its regulatory prograns to
t he maxi num extent possible. There are instances where it has to
be regulations, for exanple, there are statutory mandates that
tell the Departnment or have |anguage such as "a departnent shal

prescri be regulations for hazardous material." In which case
vol untary standards are not possible and we would need to come up

with regul ati ons, mandatory regul ati ons.

The seventh recomendati on suggests that Federal agencies utilize
internal offices that work with small Dbusinesses about their
rights to regulatory fairness. The Departnment, | think it was
request ed by t he Smal | Busi ness Adm ni stration's Nat i onal
Ombudsman, they provide small entities with information on how
they can comment on enforcenent activity conducted by agency

personnel by inform ng them of three things.

First, small entities are informed that Onbudsnen as well as the
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ten Regional Fairness Boards were established to receive coments

fromsmall businesses about Federal agency enforcement actions.

Secondly, small entities are informed that the Onbudsman wil
annually evaluate the enforcenment activities and rate each

agency's responsiveness to small busi nesses.

And, thirdly, when the Department infornms small entities that if
they wish to comment on the enforcement action, in this case, it
will be the Departnment of Transportation or one of the agencies

within the Departnment of Transportation, that they can call, |

think, it's 1-88-REGFAIR and | think it translates to 188-734-
3247.
DOT estimates this sort of information in a nunber of ways. For

exanple, the Coast Guard puts this |anguage on their |Internet
sites and instructs the people who take calls from a boating
safety hotline to pass along this information to callers who have
any question about enforcenment of boardings. The Coast Guard al so
puts this information in publications. The Federal Railroad
Adm nistration includes this |anguage in a booklet for small

entities that is distributed during inspections.

The Department also provides information, | think I've said it
earlier, but through guidance nmaterials, enforcenent policies,

websites, newsletters, 800 numbers and so on. The goal of the
Departnment is to reach a far larger group of small entities in
transportation industry than those who we issue enforcement
letters for. We want small entities to be aware of their rights

and we try to have various outreach prograns to do that.

The eighth recomendation from the Ombudsman suggests that
agenci es conduct objective reviews of their inmplementation of
SBREFA. DOT does do this. Regul atory officials from throughout

the Departnment of Transportation neet on a regular basis to
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di scuss a variety of issues, many of which involve SBREFA. W may
di scuss problenms, conplaints, recent court decisions. Actual |y,
Neil Eisner from ny office, | Dbelieve started this, and it's
called Rolos Meeting and we have another one comng up shortly.
Basi cal |l vy, al | the different regul atory offices wthin the
Department, officials will come from each of the agencies, we
woul d neet sometines it's twice a nonth, you know, sonetimes it's
once a nmonth, depending on the issues that are present and we

woul d di scuss on how we can solve some probl ens.

Recommendation 9 from the Onmbudsman suggests that agencies review
and reduce their small business data collection and reporting
requi renments and elimnate duplication of requested information.
The Department regularly reviews its paperwork requirements and
its paperwork subm ssion to the Office of Management and Budget.
We're always examning ways to try to reduce some of these
paperwor k requirenments. We al so have a regular schedul ed program
for reviewing all of our regulations which is published as part of
our sem -annual regulatory agenda. An exanmple is the Federal
Mot or Carriers Regulatory Flexibility Act, Section 610 Review, the
Hours of Service Rule, which was published on May 2, 2000. The
agency identified a major duplication of requested information
with the Department of Labor's Wage and Hour Division as well as a
potential to reduce other requested information. The net result,
if the hours of service proposed rule-making is adopted in a final

rule, could be a saving of 37 mllion burden hours.

Finally, the tenth recomendation of the Onmbudsman suggests that
agencies provide well-trained staff for inspections or conpliance
audits. The Department does do this. The Department is commtted
to ensuring that its regulatory and enforcenment staff wunderstand
how DOT prograns and requirements affect small businesses. The
Federal Motor Carriers requires all Federal safety specialists to

successfully complete a six-week class, which |I mentioned earlier,
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before they are permtted to perform conpliance reviews.
| nspectors from other mpdes of transportation, F.R A F. A A,
RASPA and others also have to undergo extensive in-depth training

in their respective areas.

Again, there are other exanples but | don't want to take up nore
of people's time, but if you have any questions, I'Il be nobre than

happy to answer any of them

GAlI L McDONALD: In the case of a pipeline safety spill Iike we've
had in this area recently on Petussin River, how |long does it take

to come out on that?

BLANE WORKI E: There's an investigation done afterwards. ['"'m not
sure of the exact time frame of the report. I mean | can find out
for you.

GAlI L McDONALD: Well, I'd like to know, we did get sone calls on
it when it happened, from sone of the non-profits that work on the
river.

BLANE WORKI E: I can find out and get back to you on it, probably

as early as next week.
GAI L McDONALD: Thank you.

BLANE WORKI E: Any ot her questions? Thank you.

VI CTOR TUCCI : Thank you. Our next presenter will be Barbara
Jacobs from the U.S. Securities and Exchange Comm ssi on. We have
copies of her report that | wll set here for anyone who would

li ke a copy. Thank you.

BARBARA JACOBS: Good nor ni ng. My nanme is Barbara Jacobs, | am
the Deputy Chief for the Office of Small Business at the U S.
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Securities and Exchange Comm ssion in Wshington, D.C. The
Di vision of Corporation Finance through the Office of Small
Business is at the forefront of the Comm ssion's efforts to
promote small business capital formation. I am very pleased to
have the opportunity to explain sone of the issues that we've been
dealing with and some of our responses to it.

Before | do address the SEC s efforts in the area of small
busi ness capital formation, | nust give a standard disclaimer
which is that any statements that | nake today are ny own and

don't necessarily reflect the views of the Comm ssion or its
staff. I wonder if the Chairman has to give that, but that's

anot her story.

The Comm ssion understands the inmportance of small businesses to
the U. S. economy and is commtted to addressing the special
concerns of small businesses. In fact, the Chairman, Chairman
Levitt, was one of the Kkey |leaders of the first White House
Conf erence. He was a small business owner in the M dwest and then
he moved to the east and devel oped his business and eventually,

t hrough many roads, he becane Chairman of the SEC.

What does the SEC do? Well, we regulate your capital securities
markets in the United States. They are the crown jewel of our
U.S. econony. We reqgulate information that comes to public
I nvestors, we make sure that investors have "full and fair

di scl osure” so that they can nmake investment decisions or voting
deci si ons. We regulate not only your public conpanies, we
regul ate your broker/dealers, your investment conmpanies, your

i nvest ment advi sors.

The Division of Corporation Finance, which I'm a part of, is
actually focused on the disclosure side. We regulate the
di scl osure that you see whenever you have the offering sale of

securities. If a company, including smal | business conpanies,
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want to go out and offer and sell securities and go through a
regi stered public offering process, they would file what's called
a registration statement with the SEC, which we would review,

whi ch we would work with the conpany on.

Anot her way you can get into our reporting system outside of
availing yourself, of raising money through the sale of your
securities on a public basis, is if you are a private conpany or
you've reached a certain size, so we say you know what? You're
big enough that really your shareholders need the information,

they need to have the public information which is required under

our rules. The size standard right now is 500 sharehol ders and
$10 mllion in assets. A few years ago it was doubled from $5
mllion to $10 mllion. So if you have those two conponents,

we're going to say that you're big enough and that you should

beconme a reporting conpany.

I first want to address sone of the SEC outreach prograns that we

have been hosti ng. First, in the Division of Corporation Finance,
we created a special small business unit. It was created back in
1979. In 1996, the size was tripled. We are now the | argest

operating unit in the Division of Corporation Finance. We have in
the whole Division of Corporation Finance, we have about 330
attorneys, accountants, analysts, conputer people, adm nistrative
folks as well. The Office of Small Business is the |argest, we

have about 28 people who are just there to help small businesses.

How do we help small businesses? Well, as | nmentioned earlier, we
review your public offering docunments, we review your registration
statenments that you conme in when you want to raise noney through
the offer and sale of your securities. O if you, again, have
grown to a certain size and you have to file another document with
us because you've reached the $10 mllion in assets and the 500

sharehol ders, we review that as well because that is your first
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entry into the public reporting system So we find that that's

critical and we will take a | ook at you.

Besides the review work, the Office of Small Business also does
all rule-making for the Division of Corporation Finance relating
to small Dbusinesses and 1'lIl talk about that in a few mnutes,

some of the new rules that we've adopted or rules that we have
changed in response to perceived needs. We also do interpretive
wor k. We have about seven attorneys who on a rotating basis act
the attorney for the day. If you have a question on what it takes
to raise money under the Federal Securities |laws, you can call our
number, which is the 202-942-2950 number, and you can say hey,

Bar bara, can you explain to me what it takes to file a Regulation

A docunment? Just for an exanple, | want to raise $5 mllion in
securities, | want to issue $5 mllion worth of securities, | want
to know how the process works, what | can expect from the review
side, what it will take from the State side and any one of the
seven attorneys will be able to help you. Last year, in fiscal
year 1999, we received 12,600 calls. That just shows you how
i mportant small businesses are to the econony, if we're getting
12,600 calls being answered by seven attorneys. That's 40 to 50

phone calls a day that we reach out.

You can also e-mmil us, we respond to e-nmail. We respond to
f axes. W will meet with you individually. We also issue
letters, just our small office, | shouldn't say so small because

we are the | argest operating unit, but just our office issued 86
interpretive letters to people who were interested in our advice.
So that's our special headquarters unit and we're very proud of
t hat .

Anot her special outreach source that we have, and you may or may
not be aware of this, is the Conmm ssion has a wonderful website

that's called www sec.gov and there's lots of things on it. I n
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fact, | understand it's one of the mpst popul ar Federal government
websites. On that website you can get anything from Conm ssion

rule-making releases to testinmony to press releases to news

digests to a special section just for small businesses. There's a
special icon for small businesses. If you click on it, you wll
have a choice of several nmenu itens. You can get information not

only on our rul emaking, but you can get information about the work
we do, we have a link to the Small Business Adm nistration. One

of the nost exciting things that we have done is it just came

about in the last, | would say, nine to twelve nonths. On the
smal | business section of our website we have put up all of our
rules, forms and regulations and it's for everybody, it's for all
public conmpanies, large and small, all private conpanies who are
interested in issuing stock. So if you're interested in filing a

registration statement with the SEC for a small business issue or
you m ght be interested in doing a SB-2 registration statement,
for exanple, you will find this SB-2 registration statement plus
all of the rules and regs relating back to it on our website.
It's estimated that we get 800,000 downloads a day from our
websi te. It's just not small business obviously, but we do have
anot her portion of our website which, |I"msure if you're investing
in the securities markets, you may have very well checked. That's
our EDGAR Website. And that stands for Electronic, Dat a,
Gat hering, Analysis and Retrieval System That was ny baby back
in the 1990's and in the late 1980's | did all the rul emaking
associ ated with EDGAR

EDGAR is our conputer system which public conmpanies have to file
t heir documents electronically with the SEC and that we then post
all your filings up on our website with a 24-hour delay basis and
you can access. If you're interested in knowing what you as a
sharehol der of a public conmpany is doing, you can go up to our
website and get the most recent QR which is the Quarterly Report.
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Or maybe you're interested in getting the Annual Report or maybe
you're interested in knowi ng what your conpetitor is doing. Maybe
you're a private conpany but you're interested in know ng what
some of vyour public conpanies are doing and you can get full

financial information as well.

In fact, | was on an airplane |ast week, a United Airlines flight,
and in their June, | think it's Hem sphere Magazine for United
Airlines, there was an article in there. I was flipping through
it, you know, trying to cut for a speech but still flipping

t hrough the magazine article and they were talking about ten
events that really brought Wall Street to Main Street in the
1990' s. They were saying Mtley Fool and the Evolution of CNN
One of those things was EDGAR and the fact that EDGAR now puts al

sharehol ders on the same footing. It doesn't matter if you're on
Wall Street, it doesn't matter if you're in Peoria, you're on the
same footing. | thought that was pretty exciting.

Anot her outreach program that the Comm ssion has been doing, since

1996 with which |'ve been involved, for the last three years, is
that we do a series of SEC small business town hall neetings
across the United States. We've done 15 so far. I n cal endar year

1999, we did ones in Seattle, Kansas City, Al buquerque and
Anchor age, Al aska. | know you're going to be going to Anchorage a
| ot pretty soon! As part of this, what | do is | put together a
t wo- hour panel discussion in which |I put a SEC speaker who talks
about what it takes to raise noney under the Federal Securities
| aw. I will walk you through an exanpl e. Maybe it's going to be
Barb's BBQ if I'm in Al buguerque or Barb's Brewery, that was an
exciting exanple in Anchorage. W' ve got a lot of mcrobreweries.
What it takes to raise money and what options you m ght want to

consi der at the various | evels.

After the SEC speaks, the State Securities regulators wll address
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t he audience for about five or ten m nutes because whenever you

start tal king about issuing securities, you have to think about it

not only on the Federal |evel but on the State |evel. So the
State regulators will talk a few m nutes about it, what it takes.
Then the Small Business Adm nistration speaks. They' || tal k about
all the wonderful programs that they do, their credit program
their senior executive program If there's an AceNet operator in
the State, then | will have the AceNet operator speak. AceNet is
a SBA-sponsored program that links up small conmpanies with ange

I nvest ors. So if you're a woman entrepreneur and you're

interested in raising noney, for exanple, and you need the
contacts for the angel investors, you can think about, one of the
programs you m ght want to think about is the AceNet program I
mean we'll get the information out to you. And then | normally
link it up also with a local attorney who will talk about sonme of
the rules and regul ations, sonme of the pitfalls, a local venture

capitalist m ght speak. The program is free, it's two hours, |
would | ove to have one in the D.C. nmetropolitan area. | often
link it up with the small business devel opnent centers and if
there's any other area, | have active discussions right now for

Nort h Dakota, Pittsburgh and |I'm blanking on the third | ocation
ri ght now. So we have a special headquarters unit, the website,
the SEC small business town halls and we have a small business
ombudsman who answers your questions in our Office of Small

Busi ness. We've had that for quite a long time actually now.

And then, finally, we have the SEC annual government business

forum and that's what | brought over here. That's the final
report. That's actually required by Congress. We've been having
them since, | believe, 1982. We just finished up our 18th one in

Washi ngton, D.C. |ast year. We're working on our 19th one which
will be in San Antonio, Texas in Septenber. That is the only

Federal governmental sponsored forum that |inks up regulators with
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smal | business owners. It's a day and a half event. We put on

panel discussions basically in the norning and then we break you

out into small interactive groups in the afternoon and you devel op
recommendat i ons. These recommendati ons then get put in a ballot,
Il mail it out to the participants. The participants can go

anywhere from about 150 to 200 people. You vote on them if | get
a majority of votes cast for a particular item those will be the
final recommendati on. If you get a chance, the recomendations
fromthe | ast year form are set forth in that orange panphl et over
t here. We then ship copies of the final report to not only
Congress, and the White House Conference recommendations always
come up, at least in the credit section. We normally break out
according to tax, credit and securities are the three areas of
focus for the government business forum But we send it to
Congress, we send it to the affected agencies, including the |IRS.
We had Comm ssioner Rossotti speak at one of our luncheons | ast
year. He was fabulous, he really listened to the small business
owners. We send it to the Departnment of Labor, we send it to the
SBA obvi ously. We work hand in hand with the SBA in order to get
this form done. Jerry G over is always one of our favorite
speakers because he gives a speech called The State of the Union
for Small Businesses and he laces it with statistics and he can

communi cate with an audience |ike nobody else. Thank you.

| want to talk briefly about the SEC s response to SBREFA. We

have issued conpliance guides in January 1997 or guides that we

have designated conpliance gui des. I have brought an exanple of
the conpliance guide with me. It's the questions and answers for
smal | busi nesses. It is up on our website but | brought you hard
copies, it is one of our nost popular panphlets. If you get a
chance, if you're interested at all on the subject, | would
greatly suggest that you take an opportunity to see these. It's

all done in plain English, it's one of our first efforts to do
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anything in plain English.

In terms of rule-mking, we have had a series of rule changes
since early 1992 to small businesses including we adopted a new
regul ation, SB system which is a set of rules specifically
designed for small Dbusinesses. lt's very akin to Ilike big
i ssuers, but it's available to any conpany who has |ess than $25
mllion in public float and $25 mllion in revenue. The financia

statements disclosure requirements are trimmed down from a three-

year and a two-year income and a balance sheet to two years and

one year. It's written in plain English. There's | ess extensive
di scl osure required for the small business issuer conmpared to a
regul ar SK issuer. We docket changes to Regulation A, which I
tal ked about earlier. Regul ation A is an offering exenption which
permts you to offer and sell up to $5 mllion worth of securities
in a year if you are a non-reporting conpany. We have increased
the threshold from $1.5 mllion to $5 mllion. W also permt you
to test the waters, so to speak, w thout Federal intervention.

What that means is that you can go out with a short docunent to
see if there's any interest in your conpany. | have seen
Regul ati on A offerings for restaurants, banks, conpani es
interested in putting video caneras in day care centers, health
clubs, you nane it, we see it. We received about 87 of these

filed | ast year.

Recent SEC rul e makings have focused on the enployee benefit plan

area for non-reporting conpanies. We have increased the threshold
amount that you can raise. That is a very significant area
actually. We used to have a cap of $5 mllion, now we say you can

raise an unlimted amunt of securities but if you get up to 500,
we really think there is a certain anmount of disclosure you need
to be providing to investors such as financial statements, that's
your enpl oyee investors. Fi nancial statenents, risk factors

di scl osur e.
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As | nmentioned, we also increased the asset size from $5 mllion
to $10 mllion which would require you to <come into the
Conmm ssion's reporting system under the 34 Act. That's the 500

sharehol der, $10 mllion asset guide that | talked about earlier.

We reduced the holding period for restricted securities. A | ot of
smal |l business owners have restricted securities. If you've
gotten them in private placements, we've reduced it from three
years and two years to two years and one year. So two years you

can sell an unlimted anount.

And then, finally, we have had a series of re-invention
initiatives, particularly in the past six nonths. W' ve been very

active in the area of electronic nmedia and how we're al

communi cating now, particularly over the Internet. The I nternet
has spawned all sorts of issues for the SEC. Thi nk about it,
online offerings. We are now able to vote online. These are al

i ssues that are very Kkey but it affects the |arge businesses as

well as the smal |l busi nesses.

We just issued a release last nonth on electronic media. If you
have any interest, again, it's up on the Comm ssion's website. We
| ssued various new rules to sinmplify and harnmonize disclosure in
the area of takeovers and nergers. A lot of small businesses,
once they get out of the growth cycle, you know, they go up to an
PO, it's one exit strategy. Anot her strategy is an acquisition
or a merger with another conpany. Again, that's available to al

conpani es regardl ess of size.

And, finally, we recently issued a so-called householding rule
which permts conmpanies, large and small, to deliver disclosure
docunments, one disclosure docunent if you've got two or nore
i nvestors in one house. So, say, for exanple, you get proxy
statenments, actually, these are for prospectuses. To the extent

you get prospectuses in the mail, you m ght have a mnor child and
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you, as the investor in the conpany, this new householding rule
will save conpanies, large and small, a |lot of noney because now
they can send one copy of this prospectus so long as you give them
consent, we have proposed rules out there which will extend this
to proxies. So no longer will you have to have nmultiple copies of
proxies sent to you if you don't want them

So | appreciate your tine. May | ask if there are any questions?
|  brought some material, | brought the final report from the
governnent business form | brought the questions and answers.
"Il put out nmy business card, feel free to give me a call. I'd

be very interested in setting up small business town hall nmeetings
in any of the locations that were nentioned earlier. And t hank

you.
GAI L McDONALD: Thank you.

VI CTOR TUCCI : Thank you. Finally, we have been asked by a
representative from the EPA to have some tinme and we are going to

allow this person five mnutes. Carolyn Dick fromthe EPA.

CAROLYN DI CK: Five mnutes, | guess | have to talk fast. The EPA
asked me to talk on two subjects. One is EPA's nitrates
initiative and the second was some of the activities we're doing
relating to small businesses. The Nitrates Initiative, nitrates
are sort of hitting everybody's radar screen at the sane tine.
The National Academy of Sciences came out with a study a couple of
nont hs ago talking about that virtually all of our nation's
estuaries were being affected by nitrate conmpounds because the
majority of nitrates from processes are discharged either directly
to surface waters or even if they go to publicly operated
treatment works, there isn't a treatment done for nitrates. So

why do we care, what's the problemwith nitrates?

Well, nitrates, particularly wth children and infants, when
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i ngested, and it's being dunped to surface waters, prevents oxygen
from traveling through your bloodstream the way it should and, in
fact, messes up your system for obvious reasons |eading to what is
called the Blue Baby Syndrome, basically, they're not getting
enough oxygen. It affects adults as well. Essentially it
depresses all your vital systems, cardiovascular, respiratory and

nervous. So you can imagine all the synptons that come fromthat.

So everybody, public interest groups, the National Acadeny of
Sci ences and, of course, EPA was concerned about these discharges
to the surface waters. To address that, EPA canme out with an
initiative which is something that we've favored lately in order
to reach the regulated comunity. Typically, the way they work is
we start with conpliance assistance. W mil, we go to trade
associ ations, we put things on our website, we devel op guidances,
any way we can think to communicate with the regulated comunity
and say here is what the law is and here is what you have to do to
conply with the law. And then we set a time period to conply with
the law and in that time period, we encourage the regulated

community to make use of our audit policies. W have two of them
One is anybody can take advantage of. The second is geared
specifically towards small businesses. And what they provide for

is if you conduct an audit of your own facility, you detect the
violations, you bring it to the attention of the agency, then
penalties can either be waived entirely or reduced. These caps

these progranms, are tailored even nore specifically in that we
will send out to the regulated comunity, like in the case of the
nitrates issue, we sent them out to conmpanies we knew were
rel easing nitrate conmpounds and we said here's the problem here's
what the law is, here's what you do to comply with it and if you
come to us by such and such a date, no penalty on the condition
t hat you provide us your nitrates reporting. This is all wunder

the Toxic Release Inventory Violations, that requires conmpanies to
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report their releases so the comunity knows what's being emtted
into the environnent. The idea is to shift the decision-mking
about what to do about these environnmental issues to the comunity

that's being subjected to the rel eases.

So under that initiative we had 130 conpanies come in, they said
here's what our deal is. We've got these releases and they were
able to take advantage of that initiative. Subsequent to that or
in the mddle of that, we were hearing from other sectors of the
regul ated community that they didn't really understand the | aw,
they weren't, sure about what this initiative was about. In
response to the concerns we were hearing from regul ated industry,
we net with industry. And in response to our meetings with them
and hearing their concerns, we adjusted the terms of the
initiative so that we put out an extended deadline and for smal

busi nesses, we offered a cap of $1,000 for any and all violations
at any and all facilities. So if you have 100 violations at five
facilities, your penalty can be capped at $1,000 conditioned on
your comng in by the date we've set, having performed audits at
your facilities to detect violations and agreeing to submt both
your nitrate reports by a certain date and then all your chem cal
reports that are required by the Toxic Release Inventory by a

| at er date.

For | arger conpanies, because EPA's small business policy, which

was specifically endorsed by Congress, since we had it, we had an

audit policy geared towards small businesses prior to Congress
sayi ng agencies make small business audit policies. So our cap
for our small business policy is 100 enployees, period. Not a

nonetary cap, not a fluctuating enployee number.

Our audit policy, anybody can avail thenselves of. So in this
initiative, if you were a small business defined as 100 enpl oyees

or less, your penalty could be capped at $1,000. If you were
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| arger than 100 enpl oyees, your penalty would be capped at $5, 000.

So | think the initiative is a good exanple of a way to reach the
regul ated community, which is a major concern, particularly wth
smal | busi nesses, hearing industry concerns and responding to that
with some real hard nmoney nunmbers and in a relatively short
turnaround tinme. | guess that dovetails nicely into what we're

doing in relation to small businesses generally.

l'"m not going to go over all the recommendations. | recomend
that you take a |look at the report to Congress that SBA put out,

which is on their website, and | wanted to thank SBA for
recognizing a |ot of EPA's efforts in relation to small
busi nesses. For exanple, we were singled out for their RegFair

| nnovation Award for an initiative we did regarding dry cleaners.
This is the sanme kind of issue. These environnental |aws apply to
dry <cleaners, we develop guidances to inform the regqgulated
community of what the law is, we neet with them and we set
enforcement deadlines further down the road hoping to get the
regul ated community educated, informed and in voluntary conpliance

with the law. That's a win/win situation for everybody.

We're doing a |ot of t hings that SBA hasn't recomended

specifically. Probably one of +the biggest things is we're
revisiting our 1984 small business initiative strategy for
I mproved regulation and conpliance. In 1984 we came out with a
strategy resulting from conversations with small busi nesses,

I dentifying small business issues. Wth the passage of SBREFA and
ot her things, we thought it was a good idea to revisit it. We're
starting off with 1in-house meetings at EPA about what we're
hearing are the small business issues followed up with neetings
with State regulators followed up wth neetings with small
busi nesses and with SBA, all with a mnd to tailor the strategy to

what the issues are today.
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Basically what we're hearing from small businesses is that we're
on the right track. They don't want a whole bunch of new
initiatives, but want us to nore clearly inplement the initiatives

t hat we have ongoi ng now.

We've also this past March had a conpliance assistance form and,
again, that was a multi-stakehol der neeting. That initiative is
geared towards consolidating all our compliance assistance
efforts, whether it's witten panphlets or websites or outreach,
making it nore accessible, more of a one-stop shop for anybody,
whet her it's regulators or the regulated, to access whatever Kkind

of conpliance assistance we have available in our offering.

And |'lIl speak to three specific recommendations that we are
I mpl ementing and intend to finalize by the end of this fiscal
year. One is a regulated fairness protocol. Essentially, 1'm
devel oping a checklist so that any EPA enforcer, when they find
out that they're dealing with a small business, will have this
checklist of items that they need to be aware of because they're
dealing with a small business. For example, we'll have here's our
smal | business policy, check that, you know. Here's this, here's
t hat so that the regulator, the inspector, whoever it is
interfacing with a small business, is aware of all the things that

t he agency has that applies to small busi nesses.

We're also developing a protocol for expeditiously responding to
smal |l business concerns when the economc viability of that
busi ness is threatened. And that's pretty nuch as | said it. | f
somebody calls up and says |l ook, this action was just taken and if
something is not done faster than the normal process, mnmy business
s going to go under. And the agency is devel oping a protocol for

how to handl e that kind of concern.

And then the third thing is our SBREFA training nmodule. Prior to

SBA making the recommendation, we had been doing SBREFA training
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and integrating it into our courses that weren't small business
specific. For example, we had a hazardous waste inspectors course
and we had a section on that on small business. Wat we commtted

to doing was reviewing the training module we had already

developed to make sure there weren't any gaps, as well as
surveying all the courses for EPA enployees that EPA offers to
slot this in wherever it was suitable. And we're going through
some dry runs now. | presented the training nodule at our nost

recent advanced adm nistrative trials course, working out sone
ki nks, and that's another one we hope to have done by the end of
fiscal year.

And the goal is just to raise the level of awareness within the
agency of small business issues and how EPA enpl oyees should be
interacting with small businesses. And not to be outdone in the
show and tell department, | did bring our information sheet. Thi s

is one of the things we did to inplement an earlier recommendation
from SBA which is to inform small businesses of their right to
coment on agency enforcement actions. In addition to that, we've

put together what at the tinme was EPA's small business resources.

We've |isted websites, small business developnment centers, the
RegFair Hotline, things |ike that. So I'lIl leave that here for
anybody to pick wup that wants them And there's contact
information on there as well. And |'m probably up on ny five
m nut es.

GAl L McDONALD: Gr eat .

VI CTOR TUCCI : Thank you. Shawn, would you l|ike to make sonme

cl osing coments?

SHAWN MARCELL: Thanks, Victor. I just wanted to thank everybody
who came and testified today. It was really great to hear those
stories. | also wanted to thank the agencies who had comments

the DOT, the SEC and EPA. | just want to really comend your
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agencies for being extremely pro-active with the needs of small

busi nesses, especially in the regulatory environnent. So thank
you.

CAROLYN DI CK: | just want to say one nore thing about the hearing
process because | think sometimes a small business m ght show up
and they don't know really what happened. We had a great success
story where a small business cane and testified at a hearing. W

try to send an EPA representative to every hearing, and the EPA
representative met with that businesswoman. He took her back into
consi deration, brought her back to the office, that was wthin
maybe two weeks, but it was certainly within the nonth, and
clarified for her that she did not have a reporting requirenment
under the environmental | aws. So, basically, she didn't have to
do anyt hi ng. Up until then, she had been submtting these reports
and she didn't understand why she had to and all this kind of
t hi ng.

VI CTOR TUCCI : That canme out in the Pittsburgh meeting and | thank
you.

CAROLYN DI CK: | strongly encourage you to tell your fellow
busi ness people to attend the next hearing. It is really useful
for us to have a nmethod to interface with small businesses.

VI CTOR TUCCI : I'd like to thank you, Shawn. Once again, we're
able to work very well together. Shawn and | have been together
on this since the inception and Shawn is the first Chair and Peter
Barca is the first ombudsman, set a great foundation. | apol ogi ze
for the Board nenbers who were unable to make it. Ann Moss
especially has attended all of the previous neetings and has been
very dedicated to SBREFA and the foundation that has been set and

now we have a new ombudsman, Gail . And Gail is taking us into the
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future and taking us in the right direction and | am very
encour aged that Gail has been appointed the Onmbudsman.

GAI L McDONALD: Thank you. Il would like to close and since this
region is so close to all of us, I will say next year we wll do
it in Washington, D.C. and try to plan a good partnership wth
some of the small business trade groups that are in the area.
NFIB is here today, thanks for com ng. But, you know, | think in
this region we do have a |ot of know edge and a |ot of resources
that are accessible to us. So | thank the agencies for com ng
t oday and doing their presentations. You know, outreach is just a
continuous effort, but as a new Onbudsman, | am delighted with
many of the materials that have been devel oped. They really are
reaching out to the audiences that you regulate. Thank you so
much from our testifiers today, we'll get back to you, you will be

hearing from us.

As | say, on the health care issue, we do plan to do those further
Roundtables and I'Il be talking to you and we'll get together

again on these issues. Thank you all for com ng.



